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Y cnpasi «Bicjory3os nporu Ykpainm»

€BponerchKuil Cy/ 3 MpaB JOAUHU (T1°ITa CEKIIis), 3aCiTal04M MMajaToro,
710 CKJIQTy SIKO1 yBIMIILTH:

ITeep Jlopennen (Peer Lorenzen), [ ono6a,

Penara Srep (Renate Jaeger),

Kapen IOursipt (Karel Jungwiert),

Paiit Mapycr (Rait Maruste),

Mupsina JlazapoBa-TpaiikoBcbka (Mirjana Lazarova Trajkovska),

3npaska Kanaiimkuena (Zdravka Kalaydjieva),

Muxaiino bypomencekuii (Mykhaylo Buromenskiy), cyoos ad hoc,
ta Knaynist Becrepnik (Claudia Westerdiek), Cexpemap cexyii,

TicyIsl Hapaau 3a 3a4nHeHuMHU aBepuMa 27 kBiTHa 2010 poky,

MOCTaHOBJISIE TaKe PIIIEHHS, BAHECEHE TOTO CaMOT0 JIHS:

I[TPOLEAYPA

1. CuopaBy mnopymeno 3a 3asBoto (Ne 32362/02), momaHOI TIPOTH
Vkpainn no Cyay Ha miacraBi crarti 34 KoHBeHUIi mpo 3axucT IpaB
JIOAWHU 1 OCHOBOMOJIOKHUX cB0OOA (nmam — KoHBEHIisT) TpoMaIssHUHOM

Vkpainu CeprieM MuxonaifoBuuem Bicnorysosum (nani — 3asBHUK) 31
nurasg 2002 poky.
2. VYpan VYkpainm (manmi — VYpsa) OyB  npeacraBieHuil  ioro

VnosuoBaxkennm — 11. FO. 3aiiiieBum.

3. 6 6epesns 2007 poky Cya orojocuB 3asBy YaCTKOBO HENPUHHATHOIO 1
BUPIIIMB HAICIaTH HAa KOMYHIKAII0 YpsAy CKapru 3asBHUKA MIOA0 YMOB
TPUMaHHS MiJl BapTOIO Ta BIACYTHOCTI €()EeKTUBHHUX 3aCO0IB IOPHUAUYHOTO
3aXUCTy y 3B 53Ky 3 muM (ctarti 3 1 13 KoHBeHii), mogo BTpydYaHHS B
KOPECHOHCHIIIIO 3asBHUKA Ta y MPaBO Ha MOJAHHS 1HAMBIIyaIbHHUX 3asB
no Cyny (crarri 8 i 34 Kousenmii). Cyn TakoX BHPIIIMB PO3TISIATH
MUTAHHS [I0JI0 CYTi Ta MPUIHATHOCTI 3a8BH OJHOYACHO (MYHKT 3 cTaTTi 29).

[O/]JO ®AKTIB

I. OBCTABUHU CITPABU

4. 3asBHuk, 1965 poky HapomkeHHs, HpoxuBae y M. DpyHse
XepcoHChKOi 007acTi.

5. 13 motoro 2001 poky 3asBHuKa nepesenu A0 IliBHIYHOI BUIIpaBHOL
koutoHii Ne 90 (nani — kosonist Ne 90) 171 BinOyBaHHS MOKapaHHs. 3asBHUK
TpuMaBcs B KoJoHIi Ne 90 mpoTsrom npu3Ha4eHOIro CTPOKY IM030aBIICHHS
BOJII, 32 BHUHATKOM KIUIBKOX IEPiOAIB HOro CTaliOHApHOTO JIKYBaHHS B



JIKapHAX  KPUMIHAJIHHO-BUKOHABYOI  CIyKOM Ta  mepeOyBaHHS B
CimdepornonscbkoMy caigaoMy i3oasaTopi (mami — CiMmdepononbebkuid
CI30), sixi HaBeACHO HUXKYE.

6. 7 rpynas 2005 poky 3asBHHKA OYJI0 3BUTLHEHO.

A. Meau4Ha 10moMora 3asiBHUKOBI il 4ac Bia0yBaHHSI MOKAPAHHA

7. Ha momenT npuOytTs mo konoHii Ne 90 3asBHHK CTpa)<1aB Ha
TyOepKyIb03, BTpATy Bar i XpOHIYHUNA IrenaTuT.

8. 3a pesynmbraTamu MeauyHOrOo OOCTEXEeHHS B KOJIOHIT Ne 90 mikapi
MPU3HAYMIIN 3asBHUKOBI CIEI[IaJIbHY JI€TY Y 3B 53Ky 3 BTPaTOI0 HUM Barw.
3a TBepHKEHHSM 3asiBHHUKA, TPU3HAYCHE XapuyBaHHS OYyJI0 HE3aI0BUTEHUM.

9. ¥V tpasHi # ceprai 2001 poky 1 moromy 2002 poKy 3asBHUK ITPOMIIOB
MEJMYHUN OIJISIT 1 PeHTTeHIBChKE OOCTEXKEHHs, 1 oMy OyII0 IMOCTaBJICHO
JiarHO3 JIATEHTHO1 (hOPMU TYOEPKYIIbO3Y.

10. 11 TtpaBus 2002 poxy y BIANOBiIb Ha CKapru 3asBHUKA HOTO
MepeBesu 110 JiKapHi NpH BUIpaBHIA KojoHii Ne 10, ge mpotsarom micsis
BiH IIPOXOJIUB JIIKYBaHHS y 3B’SI3KY 3 TEMaTUTOM.

11. VY xoBtHi 2002 poky, a Takox y JroTomy 1 Oepesni 2003 poky
3assBHUK IPOWIIOB PEHTTEHIBChKE OOCTEKEHHS, ajie, HAIEBHO, 0e3 Oyb-
SIKOTO MO/IAJIBIIOrO JIKyBaHHS.

12. 3a indopmariero Ypsiay, y 3B 3Ky 31 CKapramu, siki 3assBHUK I10/1aBaB
2119 ciunsa ta 17 Bepecusa 2003 poxy, B MeauuHii yacTuHI KoioHii Ne 90
HOMYy TIOCTaBHJIM JIiarHO3 HEBPOJIOTIYHOTO po3iany 1 3abe3meuyBanu
aMOy/naTOpHUM JIIKyBaHHSM. 3a TBEP/UKCHHAM 3asBHUKA, MPOTITOM
3a3HAYEHOr0 Tmepiogy HOMy KUTbKa pa3iB  IPUMYCOBO  BBOJMIN
MICUXOTPOTTHUHN TIpermapar, IIKIJUIMBUN I HOTO 3710pOB’s. 3asBHUK HE
CKap XHMBCS 3 IbOTO MPHUBOJY /10 HAIlIOHATBHUX OPTaHiB.

13. 2-23 ksitHa 2003 poky 3asgBHUK TiepeOyBaB Ha CTalliOHAPHOMY
JiKyBaHHI B JikapHi koJoHii Ne 10 y 3B’s13Ky i3 BTpaTOIO Baru.

14. Y xoBtHI 2003 poky i TpaBHi 2004 poxy 3asBHUKY Oyino 3po0JeHO
pertreHorpadiro  0e3 NpHU3HAYEHHS Yy TMOAAIBIIOMY  OYyIb-SIKOTO
CIEIIaTbHOTO JIIKYBaHHS.

15. V mepion 3 BepecHst a0 nucronana 2004 poky 3asBHUK MPOXO/IWB
KypC JIIKyBaHHS B JIiKapHi KOJIOHIT Ne 7 y 3B’SI3Ky 3 TYOEpKYJIb030M.

16. 3a TBep/UKEHHSIM 3asBHUKA, JIIKYBaHHs, SKHM HOro 3a0e3redyBayiu
MPOTATOM BiIOYBaHHS HHUM IOKapaHHs, >KOJAHUM YUHOM HE IMOKPAIIUIO
HOTO 3/10pOB 4.



B. IloOytoBi ymoBM TpHMaHHA 3asiBHUKAa IiJ BapTol0 micas
3aCy/’KeHHs Cy/10M

1. Tpumanns nio eapmoro 6 konouii Ne 90

17. 3a indopmariero Ypsmay, B kosoHii Ne 90 3asBHHKA TpUMaIu B Kamepi
miomero 60,1 Mm% y sxiii mepebysano me 15 3acymkenux. Kamepa Oyna
oOJlagHaHa HEOOXIITHOK KIUJIBKICTIO JIDKOK Ta IHIMUMH MEOSIMH. 3asBHUK
MaB JIOCTAaTHINA JOCTYI JI0 JCHHOTO CBITJIa, CBXKOTO TOBITPS Ta CaHBY3JIA.
XapuyBaHHS OyJ0 HAJIGKHUM 1 BIIMOBIAJI0 BUMOTAaM HAIIOHAJLHOTO
3aKOHO/IaBCTBA.

18. 3a cioBamu 3asBHUKA, B KOJIOHIT Ne 90 ioro 371e01IbIIOT0 TpUMAJu B
kamepi miomero 150 M?, y skiii 3aranom nepebyBano 200 3aCy/KEHUX.
3romoM Horo nepeseny B Kamepy mioero 50 M%, y akiil nepeOysaio e 15
B’s3HIB. BiH MyCHMB cmatd Ha 3HOMIEHUX MaTpari W TOJYIIIi;
BOJIONIOCTaYaHHs 1 XapuyBaHHS Oyau HEHAJIEKHUMH. 3arajioM CaHiTapHO-
ririeHivyHi yMOBH Oy HE3a0BITbHUMHU.

2. Tpumanns nio eapmoro ¢ Cimgpepononvcoxomy CI30

19. ¥V nepion 3 4 mucronana 2003 poky 10 26 motoro 2004 poky 3assBHHK
tpuMaBcs y Cimdpepononscbkomy CI30.

20. 3a indopmariero Ypsiay, B 3a3HaYCHIN yCTaHOBI 3asBHUKA TPUMAIH B
KaMmepax Pi3HO1 TIJIOMII:

- 28,5 M2, KibKicTb B’sI3HIB 3MiHIOBanacs Big 10 o 14;

- 27,5 M?, KinbKicTb B’s13HIB 3MiHIOBanacs Big 10 go 13;

- 20,1 M%, KiIBKiCTh B’sI3HIB 3MiHIOBanacs Bix 3 10 5;

- 15 M?, KiIbKicTh B SI3HIB 3MiHIOBasacs Big 2 110 3;

- 26,8 M?, KiIbKICTb B’SI3HIB 3MiHIOBanacs Bif 8 1o 14;

- 26,5 M?, KinbKicTb B’s13HIB 3MiHIOBanacs Big 10 go 13;

- 30 M?, KUIBKiCTh B sI3HIB 3MiHIOBanacs Big 11 go 14.

VYci kamepu Oynu o0saqHaHI JOCTaTHBOIO KUTBKICTIO JIKOK. [TparroBana
crcTeMa BeHTWIIALL, sika OyJia y TapHOMY poO0YOMY CTaHi.

21. 3a tBepmxkeHHsM 3asBHHKA, y Cimpepononscbkomy CI30 iioro
TpUMaii B Kamepi momero 30 M?, KiIbKICTh B’S3HIB y sKiii cTaHOBHIIA HE
MmeHme Hik 40. Uepe3 Opak JKOK BOHM OyJd BUMYIIEHI CIIATH MO 4Yep3i.
Ockinbku Kamepa Oyiia MepernoBHEHa, B Hil 3aBX/IM HE BHCTAYaJIO CBIKOTO
MOBITPSI.



C. KopecnoneHuisi 3asBHMKA
1. Ckapeu 0o nayioHanbHux opeanie

22. 3a TBep/UKCHHSMH 3asBHHMKA, MiJ 4ac BiAOyBaHHS TOKapaHHS BiH
3BepTaBCs 31 CKapramHu JI0 OpPraHiB JepKaBHOI B 3 Pi3HUX MPHUBO/IIB.
Jlesiki 3 TakuX JIMCTIB BiH HE BIJNPaBIISAB Yepe3 aJMiHICTPALil0 BHIPABHOT
YCTaHOBH, SIK I[LOTO BUMAara€e HalllOHaJIbHE 3aKOHOJIaBCTBO, a Iepe/laBaB
CBOTH JpPYXHHI, SIKa TIOTIM HaJICWIaia iX TOIITOI0 JO aJpecariB. 3asBHHUK
poOMB Tak HIOWTO MJIs TOTO, IOO HE JOMYCTUTH TEPEXOIUICHHS JIMCTIB
MpaIiBHUKAMH KOJIOHII.

23. Sk ctBepmkyerhes, 25 moTtoro 2003 poky 10 HBOTO OyIo
3aCTOCOBAHO TIOKapaHHS 3a TOPYIIEHHS TMOPSJIKY  BiIIPaBICHHS
KOPECTOH/ICHIIIT Y BUTJISAI TOMIIIICHHS B Kapliep Ha 1’ ITHAALUSATh JTHIB.

2. Jlucmysanns iz Cyoom

24. 31 mumas 2002 poky ApykWHA 3asiBHUKA Bianpaswia 10 Cymny imcra, B
SKOMY TIOBIZIOMHJIA TPO CBi Hamip momatu odimiiiny 3asBy no Cyny Bin
iMeHi 3asBHUKA. BoHa 3a3HaunsIa TUTHKU CBOIO JIOMAIITHIO aJIpecy.

25. 4 Bepecus 2002 poky kannemspis Cymy Hagana i KOIIIO TEKCTY
Konsenmii, ¢opmynsp 3asBu, (HopMy AOBIPEHOCTI Ta TOSICHIOBAJIbHI
HOTAaTKH.

26. 21 sxoBtHs 2002 poky mig vac moOayeHHS JpYKHWHA 3asBHUKA
nepexana omy nuct, skuii HaxgidmoB i3 Cymny. HeBnom3i micist 1poro
MPaliBHUKK KOJOHIT BUJIYYMJIM JIUCT y 3asBHUKA, MOTHBYIOUHU 1I€ TUM, I1I0
fioro Oyio OTpUMaHO B HE3aKOHHUH c110Ci0.

27. 3a indopmMmaiiero Ypsmay, TOrO CaMOTO JHs, KOJU OyJlno BHIYYEHO
JIMCT, TPALiBHUKUA KOJIOHII MEpeBIpHIIM BCi JOKYMEHTH, SIKi MICTHIIUCS B
HbOMY, 1 3ampoOIOHYBaJIM 3asBHUKOBI 3a0paTH Bce BWJIy4YeHE, ajieé BiH
BimMOBUBCsA. Ha miaTBep/uKeHHS 1boro (akty Ypsia HamaB MPOTOKOII,
CKJIQJICHUH TIpalliBHUKAMH KOJIOHIi, B sIKOMY Oysi0 3a(iKCOBaHO BiMOBY
3asBHMKa 3a0paTtu BuiydeHi mnpeametd. llporoxon OyB mimmucanuit
3asIBHUKOM, SIKMH JIOTIMCAB Y HbOMY, 110 HaBeJIeHI B MPOTOKOJI (akTu Oyio
MEPEKPYICHO.

28. 3a TBepMKEHHSM 3asBHUKA, TMPAI[iBHUKU KOJOHII HIKOIU HE
HaMarajimcsi TIOBEPHYTH JIUCT, HE3BA)XAalOUM Ha Te, IO BiH 3BEpTaBCsS 3
TaKUMHU MTPOXaHHIMH.

29. Jlucrom Bim 22 mmctomama 2002 poky JpyXKHHA 3asBHUKA
nockapxwunacs 7o Cyay mpo BHIIyYEHHS JHcCTa 1 monpocuia gornomoru. Cyn
HAaJliCJIaB HOBUH MaKeT TOKYMEHTIB, HEOOX1THUX JIJIsl TOJIaHHS 3asBU.

30. 15 xoBTHsa 2003 poKy 3asBHHK I0JIaB 3alIOBHCHUU (GOPMYIISIp 3asBH
pasoM 3 juctoM Bif 7 xkoBTHA 2003 poKy, SIKHM YIIOBHOBaXXYBaB CBOIO
OPYKUHY JISITH BiJ] HOTO IMEHI, Ta MATBEP/KYyBATLHUMHU MaTepiaiamu.



II. BIAITOBIAHE HAIIIOHAJIBHE 3AKOHOJJABCTBO

A. BunpasHo-TpynoBuii koaexkc Bix 23 rpyans 1970 poky (y
penaxuii, YMHHIN Ha Yac moxii y cnpasi)

31. 3rimHo 31 crartamu 28 1 44 uworo Kogekcy kopecmoHIeHIIis
3aCy/DKEHUX TIIJISATae  TMeperjsiay MpamiBHUKAMH  BHIIPABHO-TPYIOBHX
ycTaHoB. He 03BOJSETHCS JIMINE TMEperiisj JIMCTIB, SAKi aJpecoBaHi
3aCy/DKEHUMU TIPOKYpopy abo YmoBHOBakeHOMY BepxoBHoi Pangu Ykpainu
3 MpaB JIOIUHU.

B. 3akon VYkpainm «IIpo 0oporb0y i3 3aXBOPIOBAHHAM Ha
Ty0epKyJa503» Bin S smmnus 2001 poky

32. Crarrs 17 3akoHy mependavae, o XBOpi Ha TyOEpKyiIb03, BUSBICHI
B YCTQaHOBaX BHKOHAHHS IIOKAapaHb, 3a0E3MEYyIOTHCS JIKYBAaHHAM Y
Ccreniani3oBaHuX 3aKiagax JlepkaBHOI KpHUMiHATBbHO-BUKOHABUOI CITY)KOH
VYkpainu.

C. IIpaBwia BHYTPIIHBOIO0 PO3NOPAAKY YCTAHOB BHUKOHAHHSA
NMOKapaHb, 3aTBeplkKeHi Haka3oM Jlep:kaBHOro aenapraMeHTy
VYkpaiiu 3 nuTaHb BUKOHAHHS NMOKapaHb Bix 5 dyepBusa 2000
pPokKy (y penakuii, YMHHiN Ha yac nojii y cnpasi)

33. 3rigno 3 mynkrom 31.2 TlpaBus 3acyKE€HHUM JO3BOJISIETHCS
BIIMPABIIATA JUCTH TIIBKA Yepe3 aJMIHICTpAIlil0 yCTAaHOBH BHUKOHAHHS
MIOKapaHb.

34. Ilynkr 35.7 IlpaBun 3a00poHSE€ 3acCy/DKEHHM OTPHUMYBAaTH Bij
BiJIBiyBauiB Oy/b-sIKi IOKyMEHTH, 3aITUCH, KPECIICHHS 1 TaKe iHIIIE.

1. BIATIOBIJHI MDKHAPO/IHI JIOKYMEHTU
35. BiamoBigHi MDKHapoAHI JOMOBiAI Ta iHII MaTepialid CTOCOBHO
JiKyBaHHS TyOepKynbo3y B YKpaiHi BHUKIAIEHO B PINICHHI Yy CIpasi

«Menvrux npomu Yxpainuy (Melnik v. Ukraine), 3asBa No 72286/01,
nyHKTH 47-53, pimenns Bix 28 6epesns 2006 poky).

[O/I0 TIPABA
I. CTBEPJIDKYBAHE IIOPYILIEHHA CTATTI 3 KOHBEHI_[II

36. 3agBHUK CKapXHBCs, I10: a) MiA 4yac BIAOyBaHHs MOKapaHHS Homy
KiJIbKa pa3iB MPUMYCOBO BBOJIMIIM NCHXOTPOITHHUH Ipenapat; b) y KoJoHil



Ne 90 xamepu Oynu TEepenOBHEHMMH, Xap4yyBaHHs OYJIO HEIOCTAaTHIM, a
CaHITApHO-TITIEHIYHI YMOBH — HE3aJ0BUIBHHUMH; C) TOOYTOBI YMOBHU
TpuManHs 1ijg BapToto B Cimpepononsebkomy CI30 Oynu He3a 0BITbHUMHA
3 OTJISIy Ha MEPENOBHEHICTh KaMep 1 BICYTHICTh BEHTHIIALIT; d) mpoTsrom
yChOro dYacy BiAOyBaHHS TOKapaHHS BiH OyB IMO30aBICHHMI HAJIEKHOL
MEJIUYHOT JIOTIOMOTH.

3asBHUK nocuiaBcs Ha ctarTio 3 KoHBeHilii, sika mepeadavac:

«Hixoro He MoXxe OyTH MmigmaHO KaTyBaHHIO a00 HENOJICHKOMY YH TakOMY, IO
MIPUHIKYE T1AHICTH, TOBOKEHHIO a00 TIOKapaHHION.

A. IlpumycoBe JiKyBaHHSI ICHXOTPONIHUMH NpenapaTaMu
Ll]ooo nputinamuocmi

37. Ypsa 10BOAMB, IIO CTOCOBHO IIi€i CKaprd 3asiBHUK HE BHYEpIaB
HAI[IOHAJBHUX 3acO0iB IOPUIUYHOTO 3aXHUCTY, OCKUIBKM TOBHHEH OyB
3BEPHYTHCS 3 HEIO J0 MPOKYPATypH 1 CyIiB.

38. 3asBHUK HE IOTOAMBCA 3 Y PSAIOM.

39. Cyn 3a3Hauae, 110 3assBHUK HE OCIOPIOBAB J0OBOJIIB Y PSIy PO Te, 110
y BIIMOBIAHMNA 4Yac HMOMY MOCTaBWJIM JlarHO3 HEBPOJIOTIYHOIO pO3jaay 1
3a0e3rneyuyBaiy BIANOBIAHE JIKYBaHHS 1 L0 MEAWYHY JONOMOTY HOMY
HaJaBaJId Y 3B 53Ky 3 HOro 0cCOOMCTUMU 3BEPHEHHSMHU 3 TAKMMH CKapraMu.
Cyn TakoX BBaKae, IO 3asBHUK, SIK MOTEPHUIMA BiJ CTBEPIKYBAHOTO
G13MYHOrO0 1 MEAMYHOrO 3JIOBXXKHMBAHHS 3 OOKY MEIWYHHX HpaliBHUKIB,
NOBHHEH OyB MepeaycCiM 3BEpHYTHCS 3 TaKOIO CKaprow 10 HallOHAJIbHHUX
OpraHiB, BUMaraiouu po3CIiAyBaHHS Ta BIAMIKOAYBaHHA Iukoau. Himo B
MaTepianax CHpaBd HE CBIIUUTH MPO Te, 110 BiH OyB mo30aBieHUH Takoi
MOXIHMBOCTI. OTXe, OCKIIBKH 3asBHUK HE TOPYIIUB TAaKOTO MUTAHHS Ha
HAI[IOHAJTLHOMY DiBHI, 11 YacTHWHA 3asBH Ma€ OYTH BIAXWJICHA 3 OTJSAAY Ha
HEBHUEPNAHHS HAIllIOHAIBHUX 3aC001B IOPUIMYHOTO 3aXHUCTY BIAMOBITHO JI0
nyHKTiB 1 14 crarti 35 KonBeHii.

B. IlepenoBHeHicT  Kamep,  HEJOCTATHICTb  Xap4YyBaHHS,
He32/10BUIbHICTH CaHITAPHO-TIrieHIYHUX YMOB Yy KoJ10HiT Ne 90

1l]ooo nputinamnocmi

40. Ypsa cTBepIKyBaB, 110 1151 YaCTHHA 3as1BH € HENIPUUHITHOIO 3 OTJISIAY
HA HEBHYEPIIaHHS HAIIOHATBHUX 3aCO0IB IOPHIWYHOTO 3aXHCTy. YPSI
3a3HA4YMB, M0 3agBHUK MOBHHEH OYB TOCKApXKHUTHUCS 10 MPOKYpaTypH 1

Cyny.
41. 3asBHUK HaIOJATaB, IO 15 CKapra € MPUNHATHOIO.



42. Cyn 3ayBaxkye, 10 BiH HEOJHOPA30BO BIAXWIISIB TIOIOHI 3amiepeueHHs
YpSITIB-BIIMIOBIIaYiB  MIOAO  HEBUYEPIIAHHS  HAIllIOHAIBHHX  3aco0iB
IOPUIMYHOTO 3aXKHCTy CTOCOBHO CKapr Ha yMOBH TPUMAaHHS TijJ BapToIo,
KOJM BCTAaHOBIIIOBaB, MI0 TakKli CKaprd BKa3yBaJlM Ha ICHYBaHHS B
HAI[IOHATBHINA TICHITEHINIApHINA CHUCTeMi BIAMOBITHOI JepXKaBU MPOOIIeM
CUCTEMHOTO XapakTepy (IUB., HAPUKJIAA, yXBalny y crpasi «Karawnuxos
npomu Pociiy (Kalashnikov v. Russia), 3asiBa Ne 47095/99, yxBana Big 18
BepecHsa 2001 poxy; 3ragaHe BWINE pillleHHS Yy crpaBi «MeabHux npomu
Yipainuy, myaktn 69-71, 1 pimeHHs y cupasi « Kokmuw npomu Yxpainuy
(Koktysh v. Ukraine), 3asaBa Ne 43707/07, mynkt 86, pimienns Bix 10 rpyaas
2009 poky).

43. V cnpagi, mo posrasgaeTses, Cyn BBaKae, 10 MUTaHHS, IMOPYIIEH]
3assBHUKOM IIIOJI0 IIbOTO, TAKOK MAaIOTh CUCTeMHHI XapakTtep. Tomy Cyn He
MOK€ TIOCTAaBUTH 3asBHUKOBI 3a MPOBUHY T€, IIO0 BiH HE CKOPUCTAaBCS
HaIlOHAJIbHUMH 3aC00aMH FOPUANYHOTO 3aXHCTY, Ha AKi TIOCHIaBCs Y pan, 1
BIJIXHJISIE 1I€ 3aTlepeYeHHsT Y psay.

44. Omnaxk CyJn MOBTOpIOE, MO CKaprd Ha IOTAHE TMOBOJKEHHS, SIKi
mignagaroTh mig giro crtatti 3 KoHBeHIi, MaroTh MiAKPITUTFOBATHCS
BimoBiTHUMH JoKa3amu. CyJIl MpU OIHII JOKa3iB KEPYETHCS KPUTEPIEM
JIOBEJICHHS «11032 PO3YMHHUM CYMHIBOMY», aje J0Jla€, 110 TaKe JOBEICHHS
MOJKE€ BHIUTMBATH i3 CYKYHNHOCTI O3HAaK YM HECHPOCTOBHHMX IMPE3yMIILIH,
JIOCTaTHbO BaroMMX, YITKHX 1 y3rOJDKEHHX MK COOOIO (IIMB. pIIlIEHHS Yy
cupaBi «Eunea npomu Imaniiy (Enea v. Italy) [BII], 3asBa Ne 74912/01,
nyHkT 55, ECHR 2009-...). Po3momin Tsarapsi IOBeIeHHS Oe3MocepeaHbO
3aJeKuTh Big crenudiku  (akTiB, Xapakrepy 3asBJIEHOI CKapra Ta
BiMOBiTHOTO TIpaBa 3a KoHBeHIiew (IuB. pimeHHs y cnpaBi «Hawosa ma
inwi npomu boneapiin (Nachova and Others v. Bulgaria) [BI1], 3asBu NeNo
43577/98 143579/98, nyuxt 147, ECHR 2005-VII).

45. Cyn 3a3Hauae, mo iHpopMallis mpo MoOyTOBI yMOBH TepedyBae y
BiJIaHHI HaIlIOHAJIBHUX OpraHiB. BiMOBITHO 3asBHUKH MOXYTh CTUKHYTHUCS
3 MIEBHUMH TPYIHOIIAMH Yy 3I00YTTi JIOKa3iB Ha OOTPYHTYBaHHS CBOiX CKapr
3 uporo mnpuBoay. OgHaK y TakuxX CIpaBaX pPO3YMHO OYIKYBAaTH BiJl
3asBHUKIB MMOJIaHHS MPUHAWMHI J€TAIBHOTO BHKJIQAY OCKAp)KyBaHUX (PaKTiB
Ta HaJaHHS — MaKCHMajbHO MOKJIHMBOIO MIpOI0 — TMEBHUX JOKa3iB Ha
MiATBEPIKEHHA CBOIX ckapr. Posrmsmarounm monibni cutyanii, Cyn
BpaxoByBaB, HAaNpUKIAJ, MHCbMOBI IOKa3aHHS CIIBKaMEPHHKIB, MOJaH1
3assBHUKAMU Ha IMITBEPIDKEHHS CBOIX CKapr (AWB. pIMIEHHS y CIpaBax
«Xyoobin npomu Pociiy (Khudobin v. Russia), 3asBa Ne 59696/00, myHKT
87, ECHR 2006-... (Butsaru), «Cenesnboe npomu Pociiy (Seleznev v.
Russia), 3asBa Ne 15591/03, mynktu 14 1 42, pimenns Big 26 yepBas 2008
poky, Tta «llonygpaxin i UYepnuwos npomu Pociiy (Polufakin and
Chernyshev v. Russia), 3asBa Ne 30997/02, nynkt 152, pimenHs Bim 25
BepecHs 2008 poky).



46. Cyn TakoXX 3ayBakye, IO CKAprH Ha TEPEMIOBHEHICTh Kamep CIIiT
pO3risiaTé 3 ypaxyBaHHSM TOTrO, IIO ICHYIOTH pi3HI BHUAM YCTaHOB
TPUMaHHA TiJ BapTOI, Ta BCTAHOBJICHHWX y HHUX BHYTPIIIHIX PEXHUMIB.
3o0kpema, Taki CKapr, IO CTOCYBAJHCS JESKUX BHUIPaBHUX KoloHiH, Cyn
pO3MIIAZaB y KOHTEKCTI IIMPOKOI CBOOOIM TEpPECYBaHHS, SKOI YB’SI3HEHI
KOPHUCTYBallUCS B JCHHUN dYac 1 3aBISKH LIbOMY Malu O€3MepenIKoIHuiN
JIOCTYN [0 TPUPOJHOTO CBITIA 1 TOBITPS (AMB. pilleHHS Yy CHpasi
«Banawunac npomu Jlumeuy» (Valasinas v. Lithuania), 3asBa No 44558/98,
nyakta 103 i 107, ECHR 2001-VIII; yxBamu y cnpaBax «Hypmazomedos
npomu Pociiy (Nurmagomedov v. Russia), 3asBa Ne 30138/02, Bim 16
BepecHs 2004 poky, i «Conostios npomu Pociiy (Solovyev v. Russia), 3asBa
No 76114/01, Bim 27 BepecHss 2007 poky; a TakKoX pIlIEHHS Yy CIpaBi
«ITumanvos npomu Pociiy (Pitalev v. Russia), 3asiBa Ne 34393/03, mynktu 38
1 39, pimenns Bix 30 mumas 2009 poky). OTxe, MpU PO3TIAII CKaprH MPo
MEPETIOBHEHICTh Yy BUIIPABHIM KOJIOHIT Ba)XKJIMBO BpaxyBaTH HAsBHICTh HE
JUIIEe OCOOMCTOrO TPOCTOPY B CHAlIbHIM YacTHHI TPHUMIIICHHS, a |
MPOCTOPY, SKUH MOXE HAIaBaTHCS YB S3HCHUM IPOTATOM JIHS B MICIISIX
3arajlbHOTO KOPUCTYBaHHS B KOJIOHII.

47. Y cnpasi, mo po3rinsgaerbes, Cyn 3a3Hadae, MO CTOPOHU IOIATU
CyNepewInBy 1 HEIOCTaTHIO iH(OpMAIi0O TpPO Te, CKIIBKH IPOCTOPY
(akTHYHO TPUIIAJAae Ha OIHOTO 3acykeHoro B KosoHii Ne 90. 3okpewma,
VYpsin He YTOYHUB, SIKy caMe IUIONIY BKIIOYAIOTh HaBEJECHI HUM JIaHi:
CTMaJbHOI YAaCTHHU TPHUMIIIEHHS 1 MICIS 3arajJbHOTO KOPUCTYBaHHS YH
JUIIe TUJION[y CMajdbHOI YacTHMHH. 3asBHUK, HaJaBIIM CBill BIacHUU
MiIpaxXyHOK, TAKOX HE BHIC YITKOCTI B II€ MUTaHHs. 3a Takux oOctaBuH Cyx
HE B 3M031 C(HOPMYIIOBATH SIKICh BUCHOBKH 3 I[LOTO MPUBOJY.

48. Illogo pewmTd NUTaHb CTOCOBHO CTBEP/HKYBAHOTO HEHAJIEKHOTO
Xap4yBaHHS Ta CaHITAPHO-TITIEHIYHUX YMOB,— 3asBHUK HE HaJaB >KOITHHX
JI0Ka3iB HA TMIATBEP/KEHHS CBOiX ciiB. KpiM TOro, BiH HaBiTh HE HaJaB
JOKJIAJTHOTO BUKJIAy WX MMUTAHb.

49. 3 ornsgay Ha 3a3HauveHe Buie, Cyn BBakae, 110 IO YAaCTUHY 3asiBU
3asBHUK HaJEKHUM YHHOM HE OOTPYHTYBaB 1 HE KOHKpPETU3YBaB (IIUB.
yxBanu y crpaBax «l onyoes npomu Pociiy (Golubev v. Russia), 3asaBa No
26260/02, Bim 9 mucromaga 2006 poky, 1 «lllkypenxo npomu Pociiy
(Shkurenko v. Russia), 3asBa Ne 15010/07, Bix 10 Bepecust 2009 poky).

Tomy BignoBigHO 10 mMyHKTIB 3 1 4 crarti 35 KoHBeHIii BoHa Mae OyTu
BiJIXWJICHA SIK SIBHO HEOOTPYHTOBAHA.



C. IlepenoBHeHicTh i BiicyTHicTh BeHTHIsANLIT B CiMdepononbcbkomy
C130

1. Il]ooo npuiinamuocmi

50. VYpsn Hamonsrap, 10 3asiBHUK TOBHUHEH OyB 3BEPHYTHCS 3 TaKOmO
CKaproro JI0 IPOKypaTypH i Cymy.

51. 3asgBHUK CTBEPXKYBaB, 1110 115l CKapra € MPUHHATHOIO.

52. Cyn, cnimparounch Ha CBOi BHCHOBKH, SIKHX BiH JIIHAIIOB BUIIE (IUB.
nyHKTH 42 1 43), BU3HAae€, MO I CKapra BKa3ye Ha ICHYBaHHS MPOOJIeMH
CHCTEMHOT0 XapakTepy. BiAmoBifHO 1ie 3BUIBHSIO 3asBHUKA BiJl 000B’SI3KY
BUYEpIIaHHS HAI[lOHABHUX 3acO0iB IOPUIMYHOTO 3aXHCTy, Ha SKi
nocuinaetbest Ypsa. OTxe, BINMOBiIHE 3amepedyeHHs Ypsay Mae OyTH
BIIXHUJICHE.

53. Cya takox BBaxae, IO ISl CKapra HE € sIBHO HEOOIPYHTOBAHOIO Y
po3yminHi myHKTY 3 ctarti 35 KonBeHniii. Cyn Takox 3a3Havae, 1o BOHa HE
€ HeTPUHHATHOIO Ha SKUXOChH 1HIUX TijcTaBax. OTKe, BOHA OTOJIONIYETHCS
MPUHAHSTHOIO.

2. llooo cymi

54. Vpsn cTBepKyBaB, MO0 YMOBH TPUMaHHS 3asBHHKA TiJI BapTOH B
Cimdepomnonascekomy CI30 Oynu HaIS)KHUMHU.

55. 3adBHMK  HamojsAras, 10 YMOBM TpHUMaHHi HOro B
CimdepomnonscekoMmy CI30 Oy HeHaNeXKHUMU 3 OTJISAY Ha HaJA3BHUYAWHY
MIEPENOBHEHICTP 1 HEJIOCTATHIO BEHTUIISIIO.

56. Cyn 3ayBaxye, MmO BIANOBITHO JIO HOr0 TNPAKTUKH IIOTaHE
MOBO/DKEHHS mifgmagae mifg aito crarti 3 KoHBeHmii, KO0 AOCATHYTO
MEBHOT'O0 MIHIMAQJIBHOTO PiBHS OPCTOKOCTI. OIiHKa TaKOro MiHIMaJIbHOTO
piBHS € BiTHOCHOIO; BOHA 3aJISKUTh BiJl YCiX OOCTaBMH CIpPaBH, TaKUX SIK
TPUBAJICTh TOBOJUKEHHS, HOTO (Di3WyHI Ta ICHXOJIOTIYHI HACTIJKH, a B
JIeSIKUX BHITAJIKaX BPAXOBYIOTHCS CTaTh, BIK 1 CTaH 3JOPOB’SI MOTEPIILIOTO
(mMB., cepen IHIIMX JDKEpeN, pIlIeHHsS Y chpaBi «Ipaandis npomu
Cnonyuenoeo Koponiscmeay (Ireland v. the United Kingdom) Bin 18 ciuns
1978 poky, m. 162, cepis A, Ne 25). Kpim Toro, BupilIylOUH, YU €
MOBO/DKEHHSI TAaKMM, LI0 «IPUHIDKYE» TiTHICTh Yy PO3YMiHHI CTaTTi 3
Konsenmii, Cyn Oparume 10 yBarw, 4u OyJ0 HOTO METOK NPHHH3UTH 1
o0pa3uTH BIAMOBITHY 0COO0y 1 4YHM TO3HAYHMJIUCS HOTO  HACHIJIKH
HECTIPUATIMBO Ha 1i OCOOMCTOCTI TakOK MIpOK, IO € HECYMICHOK 3
BuMoramu ctaTTi 3. OfHaK BiJCYTHICTh Takoi METH HE MOXE HEMHUHYYe
MPUBOJUTH JIO BUCHOBKY MpPO T€, II0 MOPYIIEHHS CTAaTTi 3 He Oyno (IuB.
pimenHs y cnpasi «Ilipc npomu [peyii» (Peers v. Greece), 3asBa Ne



28524/95, mynkt 67-68 1 74, ECHR 2001-1I11, Ta y 3rajasiii Bume crpasi
«Banawunac npomu Jlumeuy (Valasinas v. Lithuania), myskt 101).

57. Cyn mocTiiiHO HaroJjouryBaB, IO KOJIU HIETbCS MPO CTPAXKAAHHS i
MPUHMKEHHS, 1X piBEHb MOBUHEH Yy OyIb-SKOMY pa3l MEepeBHIyBaTH TON
piBEHb CTpaXKIaHb | MPUHWKEHHS, SKUH € HEBiJl'€MHOIO CKJIAJIOBOIO ITi€l
¢dbopMHU 3aKOHHOTO TOBOJKEHHS YW TOKapaHHs. 3aXonH, sIKi M030aBISIOTh
oco0y cBOOOIM, YAacTO MOXYTh MICTUTH TaKy CKJIQJOBY. 3a3HaueHe
MOJIO’KEHHS TIOKJIa/lae Ha JepKaBy OOOB’SI30K MIKITYBaTHCS MPO Te, 100
YMOBU TpPHMaHHS OCOOM TiJl BapTOIO BIANOBiAaIM TPUHIMITY IOBArd 0O
JIFOJICBKOI T1THOCTI, 00 XapakTep 1 crmocid 3acTOCYBaHHS TAaKOTO 3aX0y HE
3aBJaBaliil 1l TyIIEBHOTO CTPAKJAHHS Y TPYAHOILIB, IHTEHCUBHICTH SKHX
MIEPEBUIIYyE TONH HEMUHYUYHI pIBEHb CTPaXKAaHb, 110 3aBXKIH € HEBiJ €EMHOIO
CKJIAZIOBOIO TPUMAHHS MiJ BapTOl0, 1 00 3 ypaxXyBaHHSM MPAaKTUIHUX
BUMOT YB’S3HEHHS HAJIGKHUM YHMHOM 3a0e3MeuyBaliucsi OXOpPOHA 370POB’S
Takoi ocobu Ta 11 100poOyT (AMB. pilieHHs y crpaBi «KarawrHuxkos npomu
Pociiy (Kalashnikov v. Russia), 3asBa Ne 47095/99, nynkr 95, ECHR 2002-
VI).

58. V cnpaBi, 1m0 pO3TAATAETHCSA, CTOPOHU TOMATU Pi3HI UPpPU 11010
KUTIIOBOI TUTOII, SKa TIPUIIaJaJia Ha OJTHOTO YB’SI3HEHOTO B KaMepi ITiJ1 Jac
TpuMaHHsa 3asBHHMKa Tig Baptoro B Cimdepononscekomy CI30.
Indopmaris, HaBeneHa Y psaoM, TOBOPUTH PO Te, 110 B OLIBIIOCTI Kamep, Y
AKUX TpUMaIM 3asiBHUKA, Ha KOXXHOTO YB’S3HEHOrO TPHUIAAAN0 B
cepemHbpoMy Bin 2,35 10 5,36 M* xuTa0B0O1 miomi. JIume B oaHii Kamepi —
Ha NEBHUI MOMEHT 4acy — Ha OJHOIO YB S3HEHOro Mpumamaio 7,5 m?
XHTI0BO1 moni. OpHak Ypsa HE YTOYHHB, SKOIO Oyna TPHUBAIICTH
TPUMaHHS 3asBHHUKA B I KOHKPETHIN Kamepi. 3 iHIIOro 00Ky, 3a JTaHUMH
3asBHUKA, B Til YCTaHOBI Ha HHOTO mpunagaito jume 0,75 M? KHUTIOBOI
TUIOLI.

59. Cyn 3a3nauae, mo Ypsia He HaJlaB JOKa3iB Ha MiATBEPKEHHS CBOTO
MipaxyHKy  JKUTJIOBOi  IUIONII  Ha  OJHOTO  YB’SI3HEHOTO B
Cimpepononscrrkomy CI30, He3Baxkaroudn Ha Te, IO BIiAMOBIIHA
iH(dopMartis 1 Joka3u Oyiau B HOTO pO3MOpSDKEHHI. Y OyIab-SKOMY pasi, 3
TOYKH 30py ycTaneHoi mpakTukd Cyay 3 IbOTO MUTAHHS Ta BiJMOBIIHHX
CTaHAApTIB €BPONEHCHKOTO KOMITETY 3 MUTaHb 3al00ITaHHS KaTyBaHHIO 1
HENIOJICBKOMY 4YM TakOMy, IO TPHHWXKYE TiTHICTb, IOBOPKEHHIO 1
MOKapaHHIO (BOHM HaBECHi, HANPUKIAJA, y 3TaJaHUX BHILIE PIIICHHIX Y
cupaBax «Kanawnuxose npomu Pociiy, nynkr 97, ta «Menvnuxk npomu
Ykpainuy, myakr 47), HaBiTh TI Udpu, ki HagaB Ypsja, CBIIYaTh MO TE,
110 3Ae01IBIIOr0 3asBHUKA TPUMAIH B IEPETIOBHEHUX KaMmepax.

60. Cyn Takosx 3a3Hauae, 0 Y psij )KOJHUM YHHOM HE OOTPYHTYBaB CBOET
MO3UIlilT CTOCOBHO JOCTAaTHOCTI KUIBKOCTI JIDKOK Ta  HAaJEKHOTO
(yHKIIOHYBaHHS BEHTWIAIIHHOT cucTeMu. 3a 1ux ooctaBuH Cy1 CXUITbHUAN
BiJIaTH TIepeBary Bepcii 3asiBHUKA 3 IbOTO MUTAHHS (IUB. «Axmem O3kan
ma inwi npomu Typeuuunuy» (Ahmet Llzkan and Others v. Turkey), 3asBa Ne



21689/93, mynkT 426, pimenHs Bim 6 kBitHa 2004 poky). Otmxke, Cya
BHU3HA€E, 110 HA JIOJIATOK JI0 TOTO, IO 3asBHUKAa TPUMAIM IiJ BapTOlO0 B
MEPETIOBHEHUX Kamepax MPOTITOM TPHOX MICSIIB 1 ABAANATHA JBOX JHIB, Y
UX KaMmepax TakoX He Oyno ¥ JoCTaTHhOI BEHTWIISIII 1 HE BHUCTAYaso
JDKOK, Y 3B 3Ky 3 UMM BiH Ta iHII YB’Si3HEHI Oylu 3MyIIEeHI CIaTH TI0
yep3i. 3a3HayeHe TaKOoX MIATBEPDKYEThCS 3arajJlbHUMH BHCHOBKaMU
YnoBHoBaxxeHoro BepxoBHoi Pagu Ykpainu 3 npaB JIFOAMHU CTOCOBHO
MoOyTOBUX yMOB TpPHUMaHHS TIiJi BapTOK B TMEHITCHIIAPHUX YCTaHOBaX
ABtoHomHOi PecmyOnmiku Kpum (Ha mi BucHOBKM CyJ TIOCHIIA€ETBCS B
3raJjaHoMy BHIIE pillieHH] y cripaBi « Kokmuw npomu Yxpainuy (Koktysh v.
Ukraine), nynkru 41 1 42).

61. HaBeneni mipkyBanHsi CyJ1 BBaKa€ TOCTaTHIMU ISl BACHOBKY TIPO Te€,
mo TnoOyToBi  YMOBH  TpPHUMaHHS  3asBHMKa IiJ] BapTol B
Cimdepomnonascekomy CI30 cTaHOBWMIM Take, MO0 NPUHUKYE TiTHICTD,
MOBO/KEHHSI, Ha opymeHHs ctarti 3 KonBenii.

D. Henaganus 3asiBHUKOBI MeTHYHOI JOIIOMOI'H

1. ll]ooo npuiinamuocmi

62. Ypsa cTBepIKyBaB, IO ISl CKapra € HENPUHHSATHOIO 3 OISy Ha
HEBUYEpIIaHHS HAIlOHAIBHUX 3ac00IB IOPUIUYHOTO 3aXHUCTy, OCKLIBKU
3asBHUK MTOBHHEH OYB 3BEPHYTHUCS 3 HEIO JI0 MIPOKYpATYpPH 1 CYAy.

63. 3asBHUK HE IOTOQUBCH.

64. bepyun 10 yBaru CBOi BUCHOBKH, HaBEJCHI BUINE (JMUB. MyHKTH 42 1
43), Cyn BBakae, 10 ISl cCKapra TaKoXX BKa3zye Ha MPOOJIEMY CHCTEMHOTO
XapakTepy (IuB., HAPUKIAJ, pilleHHs y crpasi «Kosane npomu Ykpainuy
(Koval v. Ukraine), 3asBa Ne 65550/01, myaktu 96 1 97, pimenns Big 19
#0BTHsI 2006 poky), 1 1m0 3ac00M FOPUIUYHOTO 3aXUCTY, MPO sKI HAeThC,
3agBHMKOBI He gomomornu 0. Tomy Cyxa Bu3Hae, 10 3asBHUK JIOTPUMAaB
BUMOTY BUYEPIIAHHS HAI[IOHAJTHHUX 3aCO0IB FOPUIMYHOTO 3aXHCTY.

65. Cyn Ttakoxx BBaxkae, IO ISl cKapra HE € SIBHO HEOOIPYHTOBAHOIO y
po3yMiHHi myHKTY 3 ctarTi 35 Konsentrii. Cyn Takok 3a3Havae, 0 BOHA HE
€ HEMPUUHATHOIO 3 SKUXOCh 1HIHKX MifcTaB. OTKe, BOHA OTOJIONIYETHCS
MIPUHHATHOIO.

2. llooo cymi

66. Ypsn cTBep/KyBaB, IO IMiJ{ 4ac BigOyBaHHS MMOKapaHHS 3asBHHUKA
3a0e3nevyBaiy HAJICKHOK MEAMYHOIO JIOTIOMOTO0. 30KpeMa, 3asBHHKA Ha
NEBHUA 4Yac HampaBisUIM Ha JIIKYBaHHS JIO JIIKApeHb KPUMiHAJIHHO-
BUKOHABYOI CITY)KOH y 3B’S3KY i3 BTPaTOIO HUM Bar, XpOHIYHUM T'€aTUTOM



1 Ty0epkynpo30M. Kinmbka pasiB 3asBHUK MPOXOJAMB OTJIS/T I PEHTT€HIBChKE
OOCTEXEHHS 3 MPUBOAY TYOCPKYIhO3Y.

67. 3asBHUK CTBEpKYBaB, 110 TaKa MEIUYHA JOIIOMOTa 3BOAMIIACS JIUIIIE
JI0 OTJISIZTIB 1 PEHTTEHIBCHKOTO OOCTEXEHHS 1 1m0 ()aKTHYHO HE HaJIaBajIoCs
HISIKOTO TOJAJBIIIOTO JIIKYBaHHS. BiH BU3HAB TOW (akT, MO HOTo KijgbKa
pa3iB JIKyBaJIH B JIKAPHAX KPUMIHAIBLHO-BUKOHABYOI CITY>KOH, ajie JOBOIHB,
IO I1i Tocmitanizamii Oynu nume GopMaTbHIMHU 3aX0JaMH 1 Ha MPAKTHUII He
CTIPUSLTH TIOKPAIICHHIO HOTO 3/10pOB S

68. Cyn 3a3Hauae, mio cTarTs 3 MOKJIAgae Ha JAepikaBy OOOB’SI30K 10aTh
npo ¢iBuuHMA 100poOyT 0Ci0, sKuxX Tmo36aBiaeHo cBobomu. Cyna
MOTOJKYETHCSI 3 THM, IO SKICTh MEIUYHOI JOMOMOTH B JIKapHIX
KpHUMIHAJbHO-BUKOHABYOI CITY)KOM, MOXJIMBO, HE 3aBXIU TI€l SIKOCTI,
MOPIBHSHO 3 Ti€l0, K4 HAMAETHCS B HAWKpAIIMX MEIUYHHUX 3aKIaaax s
mmpokoro 3arany. OJHaK Jep)kaBa TIOBUHHA J0aTH TMPO HAJICKHE
3a0e3MeYeHHs] OXOPOHM 3/0pOB’S Ta 100poOyTy oci0, y3sTHX Mia Bapry,
30KpeMa IIUISIXOM HaJaHHA iM HEOoOXiMHOI MeAWYHOI JOmOMOTH (JIUB.
«Kyona npomu Ionvwiy (Kudla v. Poland) [BI1], 3asBa Ne 30210/96, myHKT
94, ECHR 2000XT; «I'ypmaoo npomu [llsetiyapiiy (Hurtado v. Switzerland)
Bif 28 ciuns 1994 poky, cepist A, Ne 280A). Konm opranu Biaju BUPILIYIOTH
MOMICTHTH Ta TPUMATH i BapTOK CEPHO3HO XBOPY OCO0Y, BOHU MalOTh
BUSIBUTH OCOOJTMBY PETENBHICTh, TAPAHTYIOUH TaKi YMOBH, SIKi BiIIOBIAAI0Th
ii cmemialbHUM TOTpeOaM, 110 3YMOBJICHI IHBATIAHICTIO (IUB. PIIICHHS Y
cupaBax «/lIpaiic npomu Cnonyuenoco Koponiecmeay (Price v. the United
Kingdom), 3asBa Ne 33394/96, nynkt 30, ECHR 2001VIL, 1 «®apomyx
npomu Jlameiin (Farbtuhs v. Latvia), 3asBa Ne 4672/02, myHKT 56, pireHHs
Bix 2 rpyans 2004 poky).

69. Jlume Toif Qakt, MO YB’SI3HEHOTO OIJISHYB JIIKap Ta TNPH3HAYHB
TICBHHUW BUJI JIIKyBaHHS, aBTOMAaTUYHO HE MOJKE MPUBECTH JIO BUCHOBKY, IIIO
MeIWYHa JiomoMora Oyna JIOCTaTHbOKO (OHB. «I ymmamos npomu
Aszepoauioncany» (Hummatov v. Azerbaijan), 3asu NeNe 9852/03 1
13413/04, mynkr 116, pimenns Big 29 muctomama 2007 poky). Opranu
BIIaJ MAarOTh 3a0€3MEYUTH IMOBHY (iKCallil0 CTaHy 370pOB’S 0COOH, sKa
TPUMAETHCS i BapTOIO, Ta JIKyBaHHSA, sKE I 0co0a OTpUMYBaia IiJ] Yac
nepeOyBaHHS ITiJT BapTOK YW T030aBJICHHS CBOOOAM (IWB., HANMPHUKIA],
3rajlane BUINE PIlICHHS y chpaBi «Xy0o6in npomu Pociiy, nmyHkt 83),
OTIEPATUBHICTh 1 TOYHICTh TMTOCTAHOBKH J11arHO3y 1 HAJaHHS JOMOMOTH (JIUB.
3rajiaHi BUIIE pilIeHHS y crpaBax «[ ymmamos npomu Azepoaiiodicanyy,
nyHKT 115, 1 «Menvnuk npomu Yxpainuy, nyakta 104—106), a Takox, y pasi
HEOOXIZTHOCTI Ta 3aJIe)KHO BiJ XapakTepy 3aXBOPIOBAaHHS, 3a0€3MEeYUTH
PETYISIPHUIA Ta CUCTEMATHYHHMMA HATJISL, SKUH BKIOYae B cebe BceOIuHUI
IUTaH JIIKYBaHHS, [0 Ma€ OyTH HANpaBJICHWH Ha JIIKYBaHHS 3aXBOPIOBAHb
VB’S3HEHOTO Ta TMOMEPE/DKCHHS IX TIOTIPIICHHS, a HE Ha YCYHCHHS
CHMIITOMIB (JMB. 3rajlaHe BHIIE PIlIEHHS Yy crpasi « ymmamos npomu
Aszepoaiioncanyy, yaktd 109, 114; pimenns y cnpaBax «Capban npomu



Monooeu» (Sarban v. Moldova), 3asiBa Ne 3456/05, nmyHkt 79, pimeHss Bix 4
x0BTHS 2005 poky, i «llonos npomu Pociiy (Popov v. Russia), 3asBa Ne
26853/04, mymktr 211, pimenas Bix 13 munas 2006 poky). Opranu
JepaBHOI BJaJy TaKOX IMOBUHHI JOBECTH, L0 OylIH CTBOPEHI YMOBH,
HEOOXIiIHI /ISl MPU3HAYEHOTO JIIKYBaHHS, 100 Iie JIKyBaHHS Oyno IiHCHO
OTpUMaHO (MMB. 3rajiaHi BUIIE PIIEHHS Y chpaBax «[ ymmamos npomu
Asepbatioscarnyy, myHKT 116, Ta «I oromiios npomu Monoosuy, myHKT 117).

70. Y cnpaBi, mo po3nsimaetbes, Cya BBakae, MO y 3B’SI3Ky 3
npoOiieMaMy 31 3I0pOB’SIM, TIOB’SI3aHUMH, 30KpeMa, 3 TYOEpKYJIbO30M,
BTPATOIO Bard i XpOHIYHUM T€MaTUTOM, 3aBHHUK MMOTPeOyBaB CIEIiaTbHOTO
MEJIUYHOTO JIOTJISILY Ha PEryJIsIpHii, CHCTEMaTHUYHIH 1 KOMIUIEKCHI OCHOBI.

71. llono mikyBaHHs TyOepkynbo3y Cyn 3a3Hauae, M0 3aSBHUK YUMAJIO
pasiB MPOXOAWB MEIUYHUI OIS 1 PEHTreHIBChbKe OOCTEKEHHSA 1 10 3a
pe3yibTaTaMu 00CTEXEHb JIiKapl MiATBEPKYBaJIA TTOCTABIICHUH 3asBHUKOBI
miarHo3. IIpore, Sk BHUIAEThCS, MICHsA TakUX OOCTEKEHb 3asBHUKA HE
3a0e3nedyBaid TMOAAIBIIAM ICTOTHUM JIIKyBaHHsM. Jlumie y BepecHI —
mucronaai 2004 poky BiH MPOXOIUB CHEMialdi30BaHUM Kypc JIKyBaHHS B
JKapHI KPUMIHAJILHO-BUKOHABYOI CIIY’)KOM y 3B’SI3KY 3 TYOEPKYJIHO30M.
CTocoBHO BTpaTH Bard i XxpoHiqHoro remnatuty Cya 3a3Havae, 1o y 3B 53Ky 3
IIMMHU XBOPOOaMH 3assBHUKA JBIYi TOCIITATI3YBAIM J0 JiKapHI KPUMiHATIBHO-
BUKOHaBYOi ciyx0Ou. Ilpore, Oepyun 10 yBarm CcepHoO3HICTH XBOpPOO
3agBHMKA, a TaKOX TIOJOKEHHS HAlllOHAJILHOTO 3aKOHOJABCTBA, SIKI
BUMAaramTh 3a0e3rledyBaTH 3aCy/DKCHHX, XBOPHUX Ha TYyOEpKyIbO3,
JIKYBaHHSM Y CHEIiali30BaHUX 3aKJajaX KPUMiHATbHO-BUKOHABYOI CITY)KOU
(muB. Bume myHKT 32), Cynm BBaxae, M0 3aXOAH, BXXHTI HAIlIOHATEHUMH
OpraHamu BJaju, He OyJIH JOCTaTHIMH.

72. Y cBiTii HaBeneHUX MipkyBaHb Cy/ BU3HAE, IO MEIUYIHA JOMIOMOTa,
sSKa HaJaBajacs 3asdBHUKOBI ITiJl 4ac BimOyBaHHS HHMM TOKapaHHs, Oymna
HEOCTaTHhOIO, y 3B 3Ky 3 YUM Majlo Miclle TOpYIIeHHS CTarTi 3
KouseHii.

II. CTBEP/[)KYBAHE ITOPYILIEHHS CTATTI 13 KOHBEHIIII

73. 3asBHUK CKap>KHUBCA, 10 HE MaB €(PEKTUBHUX 3aCO0IB IOPUANYHOTO

3aXHCTY II0JI0 CBOIX CKapr Ha YMOBH TPUMAaHHS ITiJ] BApTOt0. BiH mocumaBcs
Ha ctartio 13 KonBeHitii, sika nepeadadae Take:
«Kosxen, uni paBa Ta cBoOO0IM, BU3HaHI B 11iii KoHBeHI1ii, Oys10 mopyIieHo,
Ma€ TpaBo Ha e(pEeKTUBHHIA 3aci0 IOPUIMYHOTO 3aXUCTY B HAI[IOHAIBHOMY
opraHi, HaBiThb SKIIO TaKe IMOPYIICHHS OyJlI0 BYMHEHE Oco0aMH, sKi
3IiHiCHIOBaNTM CBOi 0(ililiHi TOBHOBAYKEHHS.



A. I]ooo nputinamuocmi

74. Ockinbky y ckap3i 3asBHUKA 3a crarTeto 13 KonBeHInii WaeTbest mpo
BIJICYTHICTb €(EeKTHBHHX 3acO0iB IOPUAMYHOTO 3aXUCTy y 3B’S3Ky 3
HE3aJOBUIbHUMU TMOOYTOBUMH yMOBAaMHM TpPUMaHHS Il BapTOl B
Cimpepononscekomy CI30 Ta HeHale)XHOI MEAMYHOIO Jornomoroio, Cya
BBa)Kae, IO 1151 YaCTUHA CKaprd HE € SBHO HEOOTPYHTOBAHOKO y 3HAYEHHI
nyHkty 3 crarti 35 Konpenmii. Cyx TakoX 3a3Hauyae, II0 BOHa HE €
HENPUUHATHOIO 3 OYyIb-SKUX 1HIMIMX mifcTaB. OTXe, BOHA OTOJOLIYETHCS
MIPUHHATHOIO.

75. Ilomo BiACYTHOCTI e(pEKTHUBHUX 3acO0IB IOPUIUYHOTO 3aXHUCTY
CTOCOBHO 1HIIUX MOPYIICHUX 3assBHUKOM MUTaHb PO YMOBU TPUMAHHS i
BapToro CyJ, OroJIOCHBIIM BIJAIMOBIHI MUTaHHS 3a ctatTero 3 KonBeHrrii
HENPUWHATHAMU, TOXOJUTh BUCHOBKY, IO 3aBHUK HE Ma€ CIIPHOI CKapru
st mined crarti 13 Konsentii (auB. pimeHHs y crpaBi «Poouy ma inwi
npomu bocnuii i I'epyecosunu» (Rodic and Others v. Bosnia and
Herzegovina), 3asBa Ne 22893/05, n. 82, Big 27 tpaBus 2008 poky). OTxe,
I YaCTUHA CKapTH 3asiBHUKA 3a cTaTTero 13 KonBeHii Mmae OyTH BiIxuiieHa
SIK SIBHO HEOOTpYHTOBaHa BIMOBITHO /10 MyHKTIB 3 14 cratTi 35 KoHBeHIii.

B. lIJooo cymi

76. Ypsin CTBEpKYBAB, 1110 B PO3MOPSKEHHI 3assBHUKA OyIu e(pEeKTUBHI
3ac00M FOPUIUYHOTO 3aXHCTy, K 1[bOro BuUMarae ctarts 13 KonBeHmii, i
MOCHUJIaBCS Ha CBOi JOBOAM IOJI0 HEBMYEPIIAHHS HAIIOHAJHLHUX 3ac00iB
IOPUIMYHOTO 3aXUCTY CTOCOBHO CKapr 3asBHHKA 3a cTarTeio 3 KoHBeHirii.

77. 3agBHUK HE TIOTOJIUBCS 3 YPIAOM.

78. bepyun g0 yBaru CBOI BHCHOBKM CTOCOBHO BHUYEPIaHHS
HalllOHATBHUX 3aC00IB IOPUIUYHOTO 3aXHUCTy (IUB. MyHKTH 52 1 64 BUIIE),
Cyn BBaxae, MmO 3asBHUK HE MaB €(EKTUBHOTO 3aco0y OPUAHMYHOTO
3aXMCTY MIOJI0 CBOIX CKapr Ha HE3aJI0BIIbHI MOOYTOBI YMOBH TPUMAaHHS TIijI
BapToto B CimdepononbcbkoMmy CI30 Ta HEHANEKHY MEIUYHY JOMOMOTY
i yac BiOyBaHHS HUM TokapaHHsA. OTKe, MaJlo MicIle TTOPYIICHHS CTaTTi
13 KonBeHntiii.

I11. CKAPT'A TIPO TTIOPYILIEHHS CTATTI 8 KOHBEHIIII

79. Iocunatouuce Ha crartio 10 KoHBeHIii, 3aBHUK CKap>KUBCS, IO
npariBHUKH KomoHii Ne 90 mepernspganm Horo smctH. BiH  Takox
CKapKMBCs, MO 3a3Ha4YeHI ocoOW BWIydmsind W yrpumyBanu jauct Cymy,
SKUWA MICTUB JTOKYMEHTH, HEOOXiaHi Jyisa momaHHs oQiIiiHOT CKapru 110
Cyny.

80. Cyn BBakae, 110 11 MUTAHHS MiAMAIA0TH i difo ctaTTi 8 KoHBeHitii,
sKa rnependavae Take:



«1. KoxeH Mae mpaBo Ha IoOBary 0 CBOro IpHUBaTHOTO i CIMEHHOTO JKUTTSI, IO CBOTO
KUTIA 1 KOPECTIOHACHIII1.

2. Opranu aepXaBHOI BN HE MOXYTh BTPYYaTUCh y 3MAIHCHEHHS IBOTO IpaBa, 3a
BUHATKOM BHWIIQJIKIB, KOJIM BTPYYaHHs 3IMCHIOETHCS 3TiHO i3 3aKOHOM 1 €
HEOOXiTHUM y JIeMOKpaTMYHOMY CYCHUIBCTBI B IHTepecax HaI[lOHAJIBbHOI Ta
rpoMajcbkoi Oe3nekd YW EKOHOMIYHOTro J00poOyTy KpaiHu, Uit 3amoOiraHHs
3aBOPYLLUECHHSM YW 3JI0MMHAM, JJIs 3aXHCTY 3I0POB’Sl YK Mopalli abo sl 3aXUCTY
mpaB i cBoOO T 1HIIX 0Ci0».

A. Ileperasiy KopecnoHaeHIil
Ll]ooo nputinamuocmi

81. VYpsan noBoauB, mI0 3asBHUK HE BHYEpIaB HAlIOHAJBHHUX 3ac00iB
IOPUIMIHOTO 3aXHUCTY CTOCOBHO IIi€1 CKapru, OCKUTBKH HE 3BEPTaBCs aHi J0
MPOKYpaTypu, aHi 0 CyIy, CTBEPMKYIOUHM MPO HASBHICTh MOPYIICHHS.
VYpsin TakokK CTBEP/DKYBaB, IO IO YACTHHY 3asBU OYJIO TOMAHO IiCIIs
CIUIUBY IIECTUMICSYHOTO CTPOKY.

82. 3asBHUK HE MOJAB KOJHUX KOHKPETHHUX JOBOIIB 3 I[LOTO ITPUBOY.

83. Cyn 3ayBaxye, 110 3asBHUK HE HAJaB JIOCTATHIX KOHKPETHUX JAaHUX
CTOCOBHO CKapru Ha TEperJisil JIMCTIB MpaliBHUKaMU BUIIPABHOI YCTAHOBH.
30kpeMa, BiH HE YTOYHUB, KOJHM CaMe€ BiH BIANPABIISIB BIANOBINHI JUCTH,
KOMY BOHHU OyJHM aapecoBaHi ab0 KOJHM MpaliBHUKA BUIPABHOI YCTAaHOBHU
HIOUTO TIeperIsiiany i JUCTH. 3a BiACYTHOCTI Takoi iHopmarii Cyn He B
3MO31 JIUTH SKUXOCh BHCHOBKIB IIOJIO JOTPUMaHHS 3assBHUKOM KPHUTEPIiB
NpURHATHOCTI, BukianeHnx y myHkTi 1 crarri 35 Konsenuii. Omxke, Cyn
BU3HAE, 10 IF0 CKapry AOCTATHIM YMHOM HE KOHKPETHU30BAaHO, i BOHA, SIK
SIBHO HEOOTPYHTOBAHa, BIAXMIISETHCS BiNOBITHO 70 MyHKTIB 3 14 crarti 35
Kousenii.

B. Buaydenns i yrpumyBanus jgucta Cyny

1. ll]ooo npuiinamuocmi

84. Ypsn cTBep/rKyBaB, 110 3asiBHUK MOBUHEH OyB 3BEPHYTHUCS 3 TAKOIO
CKapror 10 MPOKYypaTypH 1 Cydqy. Ypsia TakoX CTBEPIKYBaB, IO 3asBHU, 3
akumu 1o Cyay 3Bepranacs ApykuHa 3asBHHKA 10 7 koBTHA 2003 poky, He
MOXYTb OyTH B3SITi 70 yBaru, OCKUJIbKH JI0 3a3HA4YE€HOI JaTh BOHA HE Oyia
HAJIC)KHUM YUHOM YIOBHOB@)KEHA [IATH B IMEHI 3asBHHKA, aJKe
BIMOBIIHE JOpPYYEHHs miAnmucaHo He Oymno. Takum uywHOM, Ypsin
HATOJISATaB, 10 3asSBHUK MPOMYCTUB MICCTUMICIYHUNA CTPOK JJIsi MOJAHHS
3asBHU.

85. 3asBHMK CTBepIKyBaB, 110 BiH JOTPUMaB BUMOT NPHUHHATHOCTI. BiH
3a3HA4YMB, 30KpEMa, IO HE 3MIr HAAICJIATH TEpIIe AOPYYCHHS, OCKUIBKH
dopma nopydyeHHS pazoM 3 IHIIMMH JOKyMEHTamMH Oylla BHIIydeHa



MOCaIOBUMHU 0cO0aMH BUMPaBHOI yctaHoBU. Oppasy micist Toro, sk Cyn
HaJiciaB Homy HOBY (opMmy, BiH miamnuca ii 1 Bianpasus 10 Cymy.

86. 11lono mocunaHHs Ha HEBUYEPHAHHS 3aCO0IB IOPUIUYHOTO 3aXHUCTY,
to Cyn 3ayBaxye, IO JAPYXXUHA 3asBHUKA, BHUPIIIMBIIK JHCTYBaTHUCS 13
Cymom depe3 CBOIO JIOMAIIHIO aapecy, BUPIIIMIA TaKOK — 3 TEBHOI
npuunHu — nepenatu juct Cyny 3asBHUKOBI B KosioHil. Bona mepenana
el TUCT 3asBHUKOBI Ha MoOaYeHHl 3 HUM, HaBITh HE3Ba)KAIO4YM HA Te, IO
e Oyno 3a00pOHEHO HaIllOHATHPHUM 3aKOHOJABCTBOM (IWB. MYHKT 34
Buiie). [lepenanHst mbOTO TUCTA 3asBHUKOBI Oyli0 O 3aKOHHHM, SKOM HOTO
OyJ0 mepemaHo 4Yepe3 iCHYIoUl B KOJIOHIT O(iIiiHI KaHaau BiINpaBiICHHS
KopecnionaeHuii. OnHaK 3asgBHUK HE CKOPUCTABCS TAKOK MOMKIMBICTIO 1
OTpUMaB JIUCT, MOPYIIUBIIN BCTAHOBJICHUN BHYTpIIIHIA mopsaok. OTxe,
BUJAETHCS, W1I0 TOMANbINI BWIYYEHHS 1 YTPUMYBaHHS JHCTa OyJH
nependaveHi HalllOHATLHUM 3aKOHOIaBCTBOM.

87. 3a nux obOcTaBMH € CyMHIBH B TOMY, IIO TaKHWi 3axiJ MOkKHa OyJio
YCHIIIHO OCKap>KUTH. 30KpeMa, He3pO3yMilo, SKUM YMHOM 3a JIOIMOMOTOIO
3ac00iB IOPWJIMYHOTO 3aXHCTy, Ha SKI IMOCWIAaBCS YpsI, MOXHa Oyio
JOMOTTHCS BHU3HAHHS HE3aKOHHOCTI BWJIYYEHHS Ta YTPUMYBaHHS
JOKYMEHTIB 1 HAaJaHHS BIIIOBIJHOTO BINIIKOJYBaHHS IIKOAW. YPSI HE
MOSICHUB 11€ TUTaHHA 1 HE HAJaB MPAKTUYHUX MPUKIAAIB 3 IILOTO MPUBOAY.
OTxe, 3anepeueHHs Y PsIy BiIXUIISETHCS.

88. CTocoBHO MHUTaHHS MPO JOTPUMAHHS MIECTUMICIYHOTO CTPOKYy Cyn
3ayBaxye, IO HIMIO HE CBIAYUTH MPO Te, IO MOJAHHS, 3 SKUMHU i3 CaMOTO
noyatky 3Beptanacs 1o Cyny IpyXKuHa 3asiBHHUKA, HE B110OpaxaroTh BOJIO
3assBHUKA CTOCOBHO (PAKTHUYHUX 1 IOPUIWYHHUX MUTAHb HOTO CIIPaBH, TOOTO
HOTO TO3HMINI0, MPEACTABICHY Ha OUIBII Mi3HROMY €Tarl MPOBAKCHHS B
Cyni. bepyun no yBaru obctraBunu cripaBu, CyJ BU3HAE, IO TIEPII JIUCTH
JIPYKUHU 3assBHUKA CJIiJ] BBa)XKAaTH MOJAAHUMH BiJ iMEHI 3asBHUKA Ha
3aKOHHUX TiacTtaBax. OTKe, 3amepedyeHHs, sKe YpsSI BHCYHYB 3
MOCUJIAaHHSAM Ha HEJOTPUMAaHHS 3asSBHUKOM IIECTUMICSYHOTO CTPOKY, Mae
OyTH BiIXHIICHE.

89. Jlami Cyn 3ayBaxye, 1o I cKapra 3asBHUKa HE € SBHO
HEOOTPYHTOBAaHOIO y 3HaueHHI MyHKTY 3 cratTi 35 Kousentii. Cya Takox
3a3Hayae, M0 BOHA HE € HENMPUUHATHOIO 3 IHIUX miacTaB. OTke, BOHA
OrOJIOUIY€THCS PUWHATHOXO.

2. lllooo cymi
a. /loBoau cropin

90. Ypsia BU3HAB, 110 BUIYUYECHHS W yTpuMyBaHHs Jincta Cyay CTaHOBHIIO
BTpYYaHHs y niependoadeHe crarrero 8 KoHBeHIIT IpaBo 3assBHUKA HA MTOBAry



70 CBOET KopecnoHeHmii. Bonqnoyac Ypsa Hamossras, mo Iie BTpyYaHHS
OyJI0 BUIIpaB/IaHUM.
91. 3asBHMK HE MOTOAUBCS 3 Y PSAJIOM.

b. Ouinka Cyay
i. Hasenicmos empyuanns

92. CTopoHM HE 3alepeuyBajld TOTO, L0 BUIYYEHHS 1 yTpUMYyBaHHS
miucta Cyny CTaHOBMJIO BTpy4aHHs B rapaHroBaHe crarrero 8§ KoHBeHIil
MPaBo 3asiBHUKA Ha TIOBAry JI0 CBOET KOPECITOHICHIII].

ii. Yu 30iticniosanocs empyuanus 32i0HO i3 3aKOHOM I 3 3aKOHHOIO
Memoro

93. Cyna mocuiaeThCsl Ha CBOI BUCHOBKHM Y TTYHKTI 86 BHUIIE 1 BU3HAE, IO
OCKap)KyBaHMU 3axif] 3[iHiCHIOBaBCS 3rifHO 13 3akoHOM. CyJ TaKOK BH3HAE,
10 3aXiJl 3MIMCHIOBABCS 13 3aKOHHOI METOI0 3amo0iraHHs IMOPYHICHHSIM
TPOMAJICEKOTO MOPSJIKY Ta 3JIOYHHAM.

iii. Yu Oyno empyuanns HeoOXIOHUM ) OeMOKPAMUYHOMY
Cycnintbcmel

94. Cyn 3a3Hauae, 110 BiH YK€ BU3HABAB HAsBHICTh IMOPYIIECHHS CTaTTi 8
KonBenuii y cmpaBax, y SKHX MpaliBHUKA KPHUMiHATbHO-BHKOHABYHUX
YCTaHOB PO3KPHBAJIM JIMCTHU, HAAICIaHI YyB SI3HEHHUM KOHBEHIIIHHUMHU
opraHamu (JIMB., HATIPUKJIIA], 3raJjaHe BUINE pillieHHs y crpasi «/lipc npomu
I'peyiiy, nynxr 84, 1 «Mameetiuyx npomu Ilonvwir (Matwiejczuk v.
Poland), 3assBa Ne 37641/97, mynkt 102, pimenns Big 2 rpyaas 2003 poky).

95. ¥ cmpasi, 110 po3risaaeThes, AucT i3 Cyy He HaJAXOAMB 10 3asBHUKA
MOIIITO0 — HWOTO Tepenana HoMy ApyKHHa, ska JuctyBanach i3 Cynom. Sk
OyJo 3a3HAYEHO BHILIE, 3aABHUK OJIEPIKaB JIMCTA Yepe3 CBOIO JIPYKHUHY, YUM
MOPYIIUB  BCTAHOBJICHWY  HAI[IOHAJTLHUM  3aKOHOJIABCTBOM  TIOPSJIOK,
HE3BaKAIOYU HA ICHYBAHHS 3aKOHHOTO croco0y Horo ogepxanHs. Cama 1o
cobi mepexnbayeHa HOPMATHBHO-TIPABOBUMH JIOKYMEHTaMHU 3a00poHa
oOMiHY TIpeIMeTaMH IIiJI Yac IMoOadeHb B’SA3HIB 13 BiJBiAyBauamMH He
BHUJIAETHCSI HEPO3YMHOIO, SIKINO 3BAKATH HA HEOOXIAHICTH MiATPUMAaHHS
BHYTPIIIIHBOTO TOPSAAKY B KOJIOHII. Peakiiis opraHiB Bllagu, BUKIWKaHA
3a3HAYEHUM BHIIE MOPYIICHHSIM, TaKOX Oylia HaJIeKHOIO, OCKUIBKH BOHU
MMOBHHHI OyJIM MEPEBIPUTH BMICT TMEpeIaHuX TPEIMETIB.

96. Brim, Cyn 3a3Hadae, 110, IMOBIpHO, MICHS TEPEBIPKA BUIIYYEHOTO
JUCTa MPAIiBHUKN KOJIOHII MEPEKOHAINCS, 1[0 JOKYMEHTH, SIKi MICTUJIMCA B
HBOMY, HE BHUKIMKAIOTh TMIJO3pH 1 HE CTAHOBJIATH HEOE3MeKH JUis
B’SI3HUYHOTO pekuMy. L{iTkoM 04eBHIHO, 110 Micis TaKoi MepeBipKH BXKe He



OyJio oTpedu yTpUMyBaTH BWIIyYEHI MpEeIMETH. Y IbOMY 3B’S3KY MO3UIIIT
CTOPIH CTOCOBHO TOTO, YHM MIT' 3asBHUK 3a0paTu JIUCTa Ha3aJl, PO3XOISIThCA.
3asBHUK CTBEP/KYBaB, 1[0 HOTO 3BEPHEHHS 3 BHMOTOIO MOBEPHYTH HOMY
JOKYMEHTH ITHOpYBaluCs 1 IO came uepe3 e BiH 3BepHyBcs a0 Cyny 3
MPOXaHHSIM HaJicJIaTH HOBHH MaKeT JOKYMEHTIB. Ypsil, 31 CBOro OOKY,
CTBEP/DKYBAB, IO INCIsA TEPEBIPKM BWIYYCHHX JOKYMEHTIB TPAIliBHUKH
KOJIOHIi HaMarajmcsi MOBEpHYTH iX HOMy 1 IO 3asBHUK CaM BiJIMOBHBCS
3abpatu ix Hazan. Ha migrBepmkeHHs cBO€T mo3ullii Ypsa HajgaB MPOTOKOIL,
y SKOMY TpaIliBHUKH KOJOHII 3aikcyBanu BiIMOBY 3asBHUKa 3a0paru
BunydyeHi npeameru. Bognouyac Cyn Oepe 1o yBaru Te, 110, MiJMUCYIOUU
MPOTOKOJI, 3asBHUK 3pOOHMB 3amiC y HBOMY IpO T€, IO HAaBEJCHI B
npoTtokodi (aktu mepekpydeHo. OTxke, el J0Ka3 € CyNepewIinBUM 1 HE
Moxe mepekoHatn Cyn moromuTHcs 3 Bepciero Ypsmy. TakuMm duHOM,
OlLIIHIOIOYM Marepianu crnpaBu, Cya JOXOIUTh BUCHOBKY, IIO He Oymo
NPUYWH, SKi 3MyIOIyBald O HAI[lOHATbHI OpTaHd BIAIU YTPUMYBaTH
aJIpeCOBaHMIA 3asIBHUKOBI JIUCT MICISI HOTO MEPEBIPKH.

97. 3 ormsany Ha 3a3HaueHe Buile, CyJ BBaXkae, 110 OpraHU BIaJH
BHMIITM 3a MEXI HaJaHOi iM cBOOOAM PO3CYyay B IIid CHpaBi i IO Take
BTpy4aHHS HE OyJIO TPOMOPIIHHMM 1 HEOOXiAHUM Yy JEMOKPATUYHOMY
cycriyibeTBi. TakuM ynHOM, MaJIo Miclie opyIieHHs ctaTTi 8 KonBeHirii.

IV. JMCHUUIUJIITHAPHE TIOKAPAHHA 3A BIATIPABJIEHHA JIMCTIB

98. YV cBoemy mepriomy 3BepHeHHI 10 Cyay 3asBHUK, SIK BHIIAETHCA,
MIOCKAPKMBCS 3 MOCHIAHHAM Ha cTarTio 8§ KoHBeHIIi1, 1m0 oro mokapany 3a
BIAMpaBIEHHA JIUCTIB B  00XiaA iCHYHOYOro oOQimiiHOTO  MOPSAKY
BiJIIIPABJICHHS KOPECTIOHICHIIIT 13 B’ I3HMIII.

99. Boanouac Cyn 3a3Hadae, M0 B NOJAIBIIMX CBOIX 3BEPHEHHSIX
3asBHHUK OUTbIIE HE MOPYIIyBaB IHOTO MUTaHHS. 30KpeMa, BiH HE TOJaB
HISKUX JIOBOJIIB 3 IIbOTO TNPHUBOAY Ha €Tami KOMYHIKAIlli 3asBu Ypsmdy.
BunaeThcst, o 11e TUTaHHS HE € IS 3asBHUKA MTPOOJIEMHUM.

100. 3a mux obcraBuH Cyn BBaXkae, 10 HE MOYKHA BBaYKaTH 3asiBHUKA
TaKuM, 1[0 Ma€ HaMip Jaii MigTPUMYBaTH CKapry 3a ctarrero 8 KonBenmii y
3HaueHHI myHKTYy 1(a) crarti 37 KonBenmii. Kpim Toro, BigmoBigHO 110
nyHkty 1 crarti 37 in fine Cyn He 6auuTh 0COOIMBHX OOCTaBHH, SIKi, 5K 11€
3a3HaueHo B KoHBeHIii Ta mpoTokojax 10 Hei, BUMmaranu O B iHTepecax
3a0e3MeueHHs] MOBaru JO TMpaB JIOAWHU TIPOJOBXKYBATH PO3TISA L€l
ckapru. 3 oAy Ha 3a3HadeHe Buile, Cyj BBaXkae 3a JOLLIbHE TPUITUHUTH
PO3TIIS 1Mi€1 YACTUHU 3asIBH.



V. CTBEPJI)XYBAHE IIOPYIIIEHHS CTATTI 34 KOHBEHILIIT

101. 3asBHMK CKapKMBCS, 110 BWIYYEHHS Ta  YTpPUMYBaHHS
MpariBHUKaMH KOJIOHIT JIOKYMEHTIB, HEOOXITHUX I MojgaHHs odimiiHOT
3asBU 110, Cydy TakoXX IMEpelIKoIMIO 3AIHCHEHHI0O HMM CBOTO TpaBa Ha
3BepHeHHs 10 Cyny.

102. Is ckapra mignagae min giro cratti 34 KonBeHirii, sika mependavae
Take:

«Cyn Moxe TpuiMaTu 3asBH Bij Oyab-1Koi ocoOu, HeypsaoBOi oprasizamii abo
rpymnu 0oci0, SKi BBOKAKOTH ce0e MOTEPIUIMMH BiJl JOMYIMICHOTO OJHI€0 3 Brucokmx
Jorogipuux CTopiH mopyuieHHs 1npas, BukiIaaeHux y Konpenii abo mpoTokoiax
1o uei. Bucoki [lorosipai CTOpoHH 3000B’S13yIOTBCSI HE TMEPEUIKOIKATH KOJIHUM
YHHOM e(DeKTHBHOMY 3/1iHCHEHHIO I[HOTO TIPaBay.

103. Cyn mnoBroproe, mo ckapra 3a crarrero 34 KouBeHiii mae
MPOIECYaTbHUIA XapaKTep 1 He MOPYIIY€e YKOTHOTO MUTAHHS MPHUHSATHOCTI
3a KonBeHtiero (quB. pimeHHs y cnpaBax «Kyk npomu Aecmpii» (Cooke v.
Austria), 3asBa Ne 25878/94, nmyHkT 46, pimienns Big 8 mrororo 2000 poky, i
«Epei npomu Typeuuunuy (Ergi v. Turkey) Bim 28 mumHs 1998 poky,
Reports 19981V, mynkr 105).

104. Cyn maranye, mo crarts 34 KonBenmii mokianae Ha JloroipHi
CropoHn OO0OB’SI30K HE MEPENIKOHKATH 3/IHCHEHHIO TpaBa Ha TOJAHHS
IHAMBIIyabHUX 3asB. Xoya 3a3HAa4eHUH OOOB’S30K Mae MpoIlecyalbHUN
XapakTep 1 BIPI3HAETHCS BiJ MaTepiaIbHO-TIPABOBUX HOPM, BUKIIAJICHUX Yy
KonuBenmii Ta mnporokonmax g0 Hei, 13 camMoi CyTi BIiAMOBITHOTO
MPOIIECYaTbHOTO TpaBa BHUILIMBAE, IO OCOOM MOXXYTh CKap)KUTHCS Ha TaKi
MOPYIIEHHS 0 KOHBEHIIIMHUX OpraHiB (AMB. yXBally y crpaBi «Manyccoc
npomu Yecwvroi Pecnyoniku ma Himeyuunu» (Manoussos v. the Czech
Republic and Germany), 3asBa Ne 46468/99, pimenns Big 9 mumas 2002
poky). Cynm TakoX HaroJjiomrye, 1o 3000B’S3aHHA HE MEPENIKOKATH
e(eKTUBHOMY 3/IHCHEHHIO TpaBa Ha IHIWBiAyaJbHY 3asBy BUMarae He
JIOITYCKaTH BTPYYaHHs y TIPaBO 0coOM €eKTUBHO IMOAABATH 1 MIATPUMYBATH
cBoto ckapry B Cyxi (ouB., cepel iHIIMX JUKepen, 1 mutatis mutandis,
pileHHs y crnpaBax «Axodisap ma iHwi npomu Typeuuunuy» (Akdivar and
Others v. Turkey) Bin 16 Bepecust 1996 poky, Reports 19961V, nyukr 105,
«Kypm npomu Typeuuunuy (Kurt v. Turkey) Bim 25 TpaBHs 1998 poky,
Reports 1998111, nmyakt 159, «Taupickyny npomu Typeuuunu» (Tanrvikulu v.
Turkey) [BII], 3asBa Ne 23763/94, ECHR 19991V, «lllapri npomu
Typeuuunuy (Sarli v. Turkey), 3asiBa No 24490/94, nmynkTtu 8586, pileHHS
Bix 22 tpaBHsa 2001 poky, Ta «Opxan npomu Typeuuunuy (Orhan v. Turkey),
3asBa Ne 25656/94, pimnenns Bin 18 uepsas 2002 poky).

105. Cyn moBTOpIOE, 10 HA3BUYAMHO BAXKITHMBOI YMOBOIO €()hEKTHBHOTO
(byHKIIOHYBaHHS MeXaHi3My MIOJTAaHHS IHIMBIAYaTbHIX 3asB,
nependadeHoro crarrero 34 KonBeHrii, € 3a0e3nedeHHs Uil 3assBHUKIB YU



MOTEHI[IHHNX 3asBHUKIB MOXIIUBOCTI BUIBHO crikyBatucs i3 Cymom, He
3a3HAI0YM TUCKY B Oyab-skiid Gopmi 3 OOKy opraHiB BiIaJd, CIIPSIMOBAHOTO
Ha Te, M00 3MYCHTH iX BIIKIWKATH ab0 3MIHUTU CBOI CKapru (JMB. 3rajiaHi
BHIILIE MTyHKTHU PIIIEHb y crpaBax «Akodieap ma inwi npomu Typeuuunu» ta
«Kypm npomu Typeuuunu»). Y 1bOMY KOHTEKCTi TEPMiH «THUCK» O3HAYa€ He
JIUIIIE aKTH TMPSIMOTO TIPUMYCY Ta BiBEPTOTO 3IAKYBaHHS, a i OyAbsKi 1HIII
HENPaBOMIpHI  OMOCEpPEJKOBaHI Jii YW KOHTaKTH, CHOpPSIMOBaHI Ha
mo30aBJIeHHS 3asABHUKIB HaMmipy ud OakaHHS 3BEepTaTHCS 31 cKapramMu Ha
migcraBi KonBeHIi1 (qUB. 3rajiani BUIIE pillieHHS y cripaBax «Kypm npomu
Typeuyunuy (mynktu 160 1 164) 1 «lllapai npomu Typeuuunuy (myHKTH 85—
86)).

106. ITutanHO €PEeKTUBHOTO 3MIMCHEHHS YB SI3HEHWMH CBOTO IIpaBa Ha
nofanus 3asBu Cyz MpUIUIAB 0COOMMBY yBary. BiH 3a3HavaB, 110 yB si3HEH1
nepe0yBaroTh B 0OCOOIMBO BPa3IMBOMY CTAHOBHII, OCKUIBKH 1X JTUCTYBaHHS
i3 CyzoM 1 3 pemTor0 30BHIIIHBOTO CBITY 3QJIEKHUTH BiJl aJMiHICTparil
YCTaHOB BUKOHAHHS TOKapaHb (IMB., HANPUKIAJA, PIIIEHHS Yy CIpaBi
«Komaney npomu Pymyniin (Cotlet v. Romania), 3asBa Ne 38565/97, myHKT
71, pimmenns Bix 3 vepBHs 2003 poky). Came 1o co0i BUITyYEHHS J0JaTKiB
13 KOpecmoHJeHIIil, sfka Hafiinuia 3arpumanuM i3 Cyay, Moxe OyTH
o3Hakow mopymeHHs ctarti 34 KonBeHmii (quB., pilieHHS y crpasi
«Ilonywrxoe npomu Pociiy (Ponushkov v. Russia), 3asBa Ne 30209/04,
pimenHs Bix 6 mucronana 2008 poky).

107. TloBepTatouuchk A0 copaBu, 1m0 po3risaaerbes, Cyn 3a3Havae, M0
MocaIoBi 0coOu BUMPaBHOI ycTaHOBH Buityuniu juct Cyay Bin 4 BepecHs
2002 poky, B siIkOMy MicTHiIHCS (QOpMYINp 3asBU Ta iHIII JOKYMEHTH,
HEOOXITHI 3assBHUKOBI ISl HAJIGXKHOT mMAroToBKH 3asBu 10 Cymy. Uepes 1e
BUJTyYCHHS 3asBHUK OYyB 3MYIICHUI 3BEPHYTHCS 13 3alUTOM PO HATAHHS
HOBOTO MaKeTa JOKYMEHTIB 1, JIMIIE OTPUMABIIM IOro, YCHIIIHO TOJaB
3asgy g0 Cymny. 3aTrpuMka 3 TIOJaHHSM 3asBU Oyla CIpUYUHEHA
MMOCaJIOBUMH  0C00aMH KOJIOHIT 1 CTaHOBWJIA TpuOIM3HO oauH pik. Cyn
BBaXXa€, MI0 Taka IMOBEHIHKA JEP)KaBHUX OpraHiB BJIATU HECyMiCHA 3
rapanTisimu ctaTrTi 34 KonBeHiii.

108. 3Baxxaroun Ha i obcraBuHH, Cya JOXOAUTH BUCHOBKY, II0 YKpaiHa
HE JoTprUMaJja CBOiX 3000B’s13aHb 3a crarteto 34 KoHBeHiii.

VI. BACTOCYBAHHS CTATTI 41 KOHBEHIIII

109. Crarrsa 41 KonBeHiiii nepenbadae:

«Ixmo Cyn Bm3Hae ¢akt nopymeHHs KoHBeHIl abo MpOTOKOMIB 10 HEl i AKIIO
BHYTpimHe mpaBo BiamosimHoi Bucokoi lorosipHoi CtopoHH mependadae e
yacTKoBe BimmkoxyBaHHs, Cyxa, y pa3i HEOOXiqHOCTI, Ha/la€ MOTEPHiIi CTOPOHI
CIpaBEIITUBY CaTHC(HAKIIIIOY.



A. Ikxoxa

110. 3assBHUK BUMaraB BiIIKOAyBaHHs Ko 11 B po3mipi 10 000 eBpo.

111. VYpsan crBepakyBaB, IO IIi BUMOTH CIiJ BIIXWJIUTH, OCKUIBKH
3assBHUK HE OOYMCIIMB PO3MIp KON HAJIC)KHUM YUHOM.

112. Cyn 3a3Havae, 110 3asBHUK HE OOTPYHTYBaB CyMY BIIIIIKOJTYBAaHHS
nmoHeceHoi MarepiaibHOl mKoau. Tomy Cyn HE NPUCYIKYE KOIHOTO
BimmkoxyBaHHs. [{omo MopanpHOi mkoan Cya BBaXkae, 10 y 3B S3KY 3
MOPYIICHHSMHU, BHSIBJICHHUMH B I[i CIpaBi, 3asBHUK HalleBHE 3a3HaB
cTpaxaaHb 1 Hecrokoro. Cyn, 3IIHCHIOIOUM CBOIO OLIHKY Ha 3acaaax
CTIpaBEeTIMBOCTI, BiAMOBiIHO 10 cTaTTi 41 KoHBeHIii, mpucymKye 3assBHUKY
8000 eBpoO BIAIIKOYBaHHS MOPAIbHOT IIIKOIH.

B. CynoBi Ta inmi BuTpatu

113. 3asBHUK HE TO/IaB OKPEMHX BHMOT IIIOJI0 BiIIKOTYBAHHS CYJOBUX
Butpar. Biamoizno Cyn Bupillye He NPUCYDKYBAaTH HOMY JKOJTHHX
BUILIAT.

C. Ilens

114. Cyn BBakae HaJCKHUM NPHU3HAYUTH TEHIO BUXOMSYU 3 PO3MIPY
IPaHUYHOI O3UYKOBOI CTaBKU €BpPONENCHKOrO LEHTPATBLHOTO OAaHKY ILIIOC
TPH BiJICOTKOBUX ITyHKTH.

3A 1IUX ITIJICTAB CYJI OJJHOT'OJIOCHO

1. Bupiwye NpUNUHATH PO3TJIISII CKAprH 3asiBHUKA IIOJI0 CTBEPHKYBaHOTO
nopymreHHs crarti 8 KoHBeHWii y 3B’S3Ky 3 JAHMCHMIUTIHAPHUM
MOKapaHHsM, SIKe HOMY MPU3HAYMIIN 1T0CAI0B1 OCOOH KOJIOHII.

2. Qzonowye NpUWHATHUMHU CcKapru 3a crartssMa 3 1 13 Konsenmii
(ctocoBHO ~ TOOYTOBMX  YMOB  TpPUMaHHA  IIJI  BapTOl B
Cimpepononscrrkomy CI30, HeHaTaHHS HAIEKHOI METUIHOT JTOTIOMOTH
M 9ac TPUMAHHS T BapTOK Ta BIJACYTHOCTI €(PEKTUBHHX 3aco0iB
IOPUJIMYHOTO 3aXUCTY HIOAO0 HUX cKapr) Ta crarrero 8 KoHBenmii
(crocoBHO BHITyueHHsI ¥ yTpumyBaHHA Jucta Cyfdy), a pemry ckapr y
3as1Bl — HETPUHHATHUMH.

3. Ilocmanosnse, Mo y Wi cropaBi Majo MicCIle MOPYIICHHS CTaTTi 3
KoHBeHIiT y 3B’s13Ky 3 MOOYTOBMMH YMOBaMH TPHMAaHHs 3asBHHKa B
Cimpepononscekomy CI30.



4. Ilocmanosnse, Mo y Wi cHpaBi Majgo MiCIe MOPYIICHHS CTaTTi 3
KonBeHmii y 3B’S3Ky 3 HEHaJaHHSIM 3asSBHUKOBI HaJICKHOI MEIMYHOI
JOTIOMOTH TIiJ1 9ac BiIOyBaHHS HUM MOKapaHHSI.

5. Ilocmanosnse, mo y wiid crmpaBi Majao Micle HOPYIIEHHS CTaTTi &
KoHBeHIiT y 3B’SI3Ky 3 BWIYYEHHsSM i yTpuMyBaHHsAM jucta Cyny
MOCaIOBUMHU 0COOaMU BUIIPABHOI YCTaHOBH.

6. Ilocmanoense, mo y Wil crmpaBl Mano Micie mopymeHHs crarTti 13
Kousenii.

7. Ilocmanoense, mo YKpaiHa He TOTpUMaia CBOIX 3000B’s13aHb 3a CTaTTEIO
34 KouBeHiii.

8. Ilocmanosnse, mo:

(2) ympoaoBk TPHOX MICSIIIB BiJ AHS, KOJHU II€ PIIICHHS CTaHE OCTATOYHUM
BIJIMOBITHO 110 MyHKTY 2 cTarTi 44 KoHBeHIIi1, AepKaBa-BiAMOBI1ad Ma€e
BUIIaTUTH 3asBHUKY 8000 (BiciM THCSY) €BPO  BIAIIKOYBaHHS
MOpAaJTbHOI MIKOJIW 3 YpaxXyBaHHSM OyIb-SIKOTO TOJATKY, SIKUH MOXe
OyTH CTATHYTO i3 3a3HAYEHOI CyMH; IIsl CyMa Mae OyTH KOHBEPTOBaHA B
HAI[IOHATFHY BaJIOTy JCpXKaBU-BIIAIOBia4a 3a KypcoM Ha JICHb
3IIHCHEHHS TUIATEeKY;

(b) 31 cnMBOM 3a3HAYEHOTO TPHUMICAYHOTO CTPOKY 1 JIO OCTATOYHOTO
pO3paxyHKy Ha IO CyMy HapaxOBYBaTHMEThCS TPOCTHH BiJCOTOK
(simple interest) y po3Mmipi TpaHHYHOI TIO3WMYKOBOI CTaBKH E€BpPO-
MEHCHKOTO IIEHTPAILHOTO OAaHKY, SIKa JITUME B IEPioj] HECIUIATH, TITFOC
TPH BiJICOTKOBI IMyHKTH.

9. Bioxusise pemTy BUMOT 3assBHUKA CTOCOBHO CIIPAaBEIMBOI CaTUC(aKIIii.

YynHeHo aHMINHCHKOI0 MOBOK 1 HOBiIOMIIEHO IMUCHhMOBO 8 kBiTHS 2010
POKY BiAMOBiAHO /10 MyHKTIB 2 1 3 npasuna 77 Permamenty Cyny.

Knaynis BECTEPIK ITeep JIOPEHIIEH
Cexperap lNonora



