* *
* *
CONSEIL * % COUNCIL

DE EUROPE % 4 * OF EUROPE

COUR EUROPEENNE DES DROITS DE L'HOMME
EUROPEAN COURT OF HUMAN RIGHTS

APYT'A CEKIIA

CIIPABA
“IBAHOBA IIPOTU YKPAIHU”

(Baaea Ne 74104/01)

PIINEHHA

CTPACBYPI'

13 BepecHs 2005 poky

Le piwienns cmane ocmamounum 3a 06CcmaguH, GuKiIadeHux y cmammi 44 §
2 Koneenyii. Bono mooice nionseamu pedaxkyitiHum UnpasieHHsM.



Y cnpasi «IBaHoBa npoTn YKpainmn»,

€Bporneiicbkuii ¢y 3 npas moauHu (pyra cekiis), 3acifaouu naia-
TOIO, IO CKJIay SIKOi yBIHIILIH:

naH Jx.-I1. Kocra (Mr J-P. Costa), 2con08a,

naH [. Ka6pan bappero (Mr 1. Cabral Barreto),

naH K. FOursipt (Mr K. Jungwiert)

naH B. byrkesuu (Mr V.Butkevych),

nan M. Yrpexenigze (Mr M. Ugrekhelidze),

naHi A. Mynaponi (Mrs A. Mularoni), ¢yodi,

ta mani C. [Jonne (Mrs S. Doll¢), cexkpemap cexuyii,

micist OOroBOpeHHs y Hapaauiit kiMHaTi 25 ceprns 2005 poky,

BUHOCHUTbH TaKe PillIeHHs, sike OyJI0 MPUHHATE B TOU JEHB!

[TPOLIEJTYPA

1. CnpaBa mopymieHa mnpotu YkKpaiHu 3a 3asBoro Ne 74104/01),
nonanoro a0 Cyay BimnmoBigHo A0 ctarti 34 KoHBeHIii mpo 3axucT mpas i
OCHOBHHMX CB0OOJ moauHu (,,KoHBeHINs”), TpOMaAsSHKOW YKpaiHu, maHi
IBanoBoro Hinens AnapiiBHoro (“3asBuur’), 22 6epesns 2001 p.

2. 3asBHul0 npenactasisas naH HO). 3aiileB - 10pUCT, IO MPAKTUKYE Y M.
KueBi.  VYpsaag  VYkpainm  (“Ypsan”) OyB  mpeacraBieHuid  Horo
YnoBHOBakeHUMH TmaHi Banepiero JIyTKOBChKOIO 1 MmaHi 30pSHOIO
BbopTHOBCBHKOIO.

3. 15 yepBusa 2004 p. Cyn BU3HAB CIpaBy YacTKOBO HEMPUHHSATHOIO 1
BUPIIIUB KOMYHIKYBAaTH YpsAy CKapry 3asBHHUII 3rigHo m. 1 cr. 6
Konpenmii 1 ct. 1 IIporokomy Ne 1 momo ockapeHHsS OCTaTOYHOTO 1
00O0B'SI3KOBOTO JI0 BUKOHAHHS pINICHHS CyAy B TOpSAAKYy Harmsamy. Ha
mijgctaBi mojoxkeHb M. 3 cT. 29 Konsenrii Cya BHUPIIIMB pO3IIISLIATH
MUTAHHS 11010 IPUHHATHOCTI Ta CyTi 3asBU OJHOYACHO.

DOAKTHU
[. OBCTABUHU CITPABU
4. 3assuung 1930 poky HapoKeHHS, Menikae y M. Kuesi.

5. Y rpyani 1998 poky 3asBHUI po3Iovajia CYAOBHH IPOIEC MPOTH
mana C. (ii cycima) mocuiar4Mch Ha Te, IO BiH HE3aKOHHO 3aBOJIOJIB



KOpHUZIOpOM (pO3MipoM NMpUOIN3HO 4 KBaJpaTHUX METPH) Yy IX CHUIBHOMY
Oy/IMHKY Ta NeperuiaHyBaB Horo.

6. 28 rpynnas 1998 poky Iloainscekuii paionnuii cyq M. Kuesa (mami -
“paifoHHMI Cy71”) 3a70BOJBHMB MO30B 3asBHHMIN. i OyI0 NpHCYIKEHO
MpaBO BJIACHOCTI HA CIIPHUN KOpUAOp 1 3000B si3aH0 maHa C. BITHOBUTH
MEPBICHUI MPOSKTHHUM TU3aliH KOPHUIIOPY.

7. 17 tpaBHs 1999 poky pailloHHUI Cy7, 3a KJIOMOTAHHSIM 3asBHUIIL,
CKacyBaB CBO€ pimeHHd Bix 28 rpyaHsa 1998 poky y 3B'S3Ky 3
HOBOBHSBJICHUMHU OOCTaBMHaMHU (a caMe, y 3B 3Ky 3 TUM, IO CHUIbHHM
Oy/IMHOK Ma€ ICTOPUYHY LIIHHICTH) 1 HOHOBHB ITPOBAKEHHS Y CIIPaBi.

8. 19 cepmas 1999 poxy paitoHHUH CyJ 3aJ0BOJIbHUB IMO30B 3asIBHUIIL,
BU3HABIIM KOPHUJIOP, MPO KU WAEThCS, BIACHICTIO 3asBHUII 1 3000B s13aB
naHa C. yCyHYTH HECaHKI[IOHOBaHI 3MIHHM Yy MPOEKTI KOPUAOPY. AMEALito
Ha pILIEHHs CYyIy IOJaHO He Oylo i BOHO HAOyJIO CTaTycy OCTaTOYHOTO
yepe3 AecaTh AHIB, 29 ceprHs 1999 poky.

9. BukoHaBue poOBaPKeHHS PO3MOYaTo y ®oBTHI 1999 poky.

10. 8 mororo 2001 poky, y TOM 4Yac KOJM BUKOHABYE MPOBAKEHHS
TPHUBAJIO, 3aCTYIMHUK rojioBU BepxoBHoro Cyny mojaB MpOTECT B MOPSAIKY
Harsiny (an extraordinary appeal) Ha cynoBe pimenHs Bif 19 ceprasa 1999
POKY, TPYHTYIOUHCH Ha TOMY, IO CYJ MEPIIOi IHCTAHI1 JOMYCTUB TOMUJIKY
B OIIIHIII JTOKA3iB 1 y 3aCTOCYBaHHI TpaBa.

11. Iporect Oymno posrmsgayro 26 mortoro 2001 poky mnpesuaiero
Kwuiscbkoro micekoro cymy. [1oromxyro4ncs 3 apryMeHTaIi€r, BUCYHYTOIO
3acTynmHUKOM TosioBu BepxoBHoro Cyny, Ilpesunis ckacyBaia cynoBe
pimenHs Bix 19 cepnusa 1999 poky 1 nepenana crpaBy Ha HOBHM PO3TJISL.

12.3 nunas 2002 poxky palOHHUH CyJ BIAXWINB IO30BHY 3asBY
3asiBHUII Y 3B SI3KYy 3 THUM, 10 3asBHUIIS HE CIUIaTWJIA Yy MOBHOMY 00 e€Mi
JepKaBHE MHUTO TpU TMOJAHHI IO30BY. 3asBHUIII HE OCKapXKyBaja Iie
PIIIEHHS Cyly TOBTOPHO.

[I. BIAITOBIJHE BHYTPIIIHE 3AKOHOAABCTBO

13. BignoBimui wactunu IluBinpHOrO mporecyansHoro Kopaekcey,
YHUHHOTO Ha TOM yac, 1 3akoH Ykpainu “IIpo BHeceHHs 3MiH 110 LluB1bHOTO
nporecyansHoro Koaekcy” Bix 21 yepBHs 2001 poky HaBeleHi y pillieHHI
cyny Big 9 mucromana 2004 poky y cmpaBi “Ceimnana Haymenxo npomu
Vrpainu” (Ne 41984/98, nm. 65- 66).



ITPABO
I. CTBEP/I)XYBAHE IIOPYIIEHHS I1. 1 CT. 6 KOHBEHIIII

14. 3asBHUL CKap>KUJIAcCh, 110 PIILIEHHS CyAIB OYJIH HECHpPaBETMBUMH.
30KkpeMa, BOHA CKap)KWJIach, 110 il MpaBO Ha CHpPABEAJIUBUI po3risa Oyio
MOPYIIEHO y 3B’SI3Ky 13 CKAaCyBaHHSAM OCTATOYHOTO 1 OOOB S3KOBOTO
pillieHHs CyJy, BUHECEHOTo Ha ii KopucTh. BoHa nmocunaerscs Ha 1. 1 CT. 6
KonBeHntii, sika y BiIMOBITHINA YaCTHHI Tiepea0avyae Take:

“KoxeH mpu BUPINICHH] MUTAHHS II0JI0 HOTO LUBUILHHX HpaB Ta 00OB's3KIiB abo
NPU BCTAHOBJIGHHI OOIPYHTOBaHOCTI Oy/b-SKOTO KPHUMIHAJILHOTO OOBHHYBAaueHHS,
BHUCYHYTOTO IIPOTH HBOTO, Ma€ IpaBO Ha CIPaBEUIMBHH 1 BIIKPUTHH pO3IIISX
YIIPOIIOBXX PO3YMHOTO CTPOKY HE3aJleKHHM 1 O€3CTOPOHHIM CYZOM, BCTaHOBIICHHM
3aKOHOM. ...”

15. VYpsn BHiC 3anepedeHHsl IPOTH LIUX apryMEHTIB.

A. IlpuitHATHICTH

16. Cyn 3a3Hauae, 110 115 CKapra He € sIBHO HEOOIPYHTOBAHOIO Y CEHCI 1.
3 cr. 35 Konsenmii. Cy Takox 3a3Hayae, 10 BOHA HE € HEMPUUHSATHOIO 3
Oynb-sikoi iHmol mifncraBu. Buxoasum 3 1p0oro, 3asiBa Mae OyTH BH3HaHA
MIPUKHSTHOIO.

B. Hloao cyri
1. Apeymenmu cmopin

17. Ypsan 3a3HauuB, 10 y Iii cmopaBi nporecT Oylno MOJaHO
3acTymHUKOM TooBH BepxoBHoro Cyay i1 cmpaBy Oyino pO3IIISIHYTO B
NopsiAKY Harsany mnpesuaiero  KuiBcbkoro Mmickkoro cyay. Towmy,
BIAMOBIMHO A0 Tmo3umii Ypsamy, 3a0e3neueHo e(PEeKTUBHUN 3aXUCT BiJ
HeoO €KTUBHOCTI 1 ymepemkeHocTi. Jlami cTBepIKyeTbes, IO Meperisy
CIIpaBH B MOPSAKY HArjsiay Oyio 6e3rnocepeiHbo BperyiboBaHo [{uBiibHIM
MpolLeCyaqTbHUM  KOJEKcoM. BiH  wmicTuB  rapaHTii  3a0e3nedeHHs
CTPaBEIIIMBOTO PO3IIISAY; BiH 3aCTOCOBYBABCS TpOMaasiHAMH Y KpaiHu Uis
3aXMCTy IX MpaB 1 MaB Ha METI BHUIIPABJIEHHS CYIOBHUX HMOMMWJIOK. Y IIiif
CrpaBi M0 TPOIEaypy OyJ0 3aCTOCOBAHO JUIS BUIPABJICHHS OYEBHIHO
MMOMHJIKOBO1 OIIIHKH (PaKTiB 1 TIIyMaueHHs HAI[lOHALHOTO MpaBa CYJIOM
MepIIoi iIHCTaHIII.

18. Vpsn HarosmocuB, L0 11 CHpaBa BIJIPI3HIETHCS BiJ CIpPaBU
Brumarescu v. Romania ([GC], Ne 28342/95, ECHR 1999-VII), ockinbku
pimenHs Big 26 mororo 2001 poky He 3aKiHYWIIO MPOBAHKEHHS Y CIpPaBi,
HaTOMicTh, KHiBCEKMIT 00JaCHUIA CyJl, CKaCyBaB PINICHHS PaliOHHOTO CYIY,
NepeiaBIly CIIPaBy HA HOBHH PO3TJIS 11O CYTi.



19. 3asBHHULA HE MOroawiach, CTBEP/UKYIOUM 10, CKaCyBaHHSAM
OCTaTOYHOTO 1 OOOB'S3KOBOTO CYAOBOIO pIIIEHHS, BUHECEHOro Ha ii
KopucTh, KHUiBChbKUIT MICHKUI CyJ MOPYIIMB MPUHIUI MPABOBOI MEBHOCTI 1
11 IpaBo Ha CIIPaBEUIMBUI CYIOBUN PO3IIIAL.

2. Oyinka Cyoy

20. Ilomo aprymeHTIiB Ypsiny CTOCOBHO TOTO, IO HATJISAIOBA 1HCTAHIIIS
HE BHWHECJIAa OCTAaTOYHOro pimeHHs y cmpaBi, Cya 3a3Havae mo ckapra
3asBHUII BIJMOBIAHO 70 M. 1 CT. 6 CTOCYEThbCA CKacyBaHHS IONEPEIHBOTO
OCTAaTOYHOTO pIllIeHHs Ha 1i KOPUCThb. BIANOBIAHO, MUTAHHSM IMOJIATAE Y
TOMY, YU € MPOBAKEHHS, IO JI03BOJISIE CKACYBaHHS OCTATOYHOTO PIillICHHS
CyMICHUM 31 cTaTTero 6 1, 30kpeMa, 4u OyJIO y 3B SI3KYy 3 IIUM TOPYIICHO
MIPUHIIAII TIPABOBOI MEBHOCTI (AuMB. cmpaBy “Bosikosa npomu Pocii”, Ne
48758/99, n. 32, pimenns Bix S5 kBiTHSA 2005 poKy).

21. Cyn BcraHoBMB 10 (hakT TOro, MO CIpaBy 3asBHUII Oyio
HaIpaBJICHO Ha MOBTOPHUM pPO3MJISA  BIAMOBIIHO JO pIMIEHHS CYIy
HarJs110BOi 1HCTaHMIl, Y OyJb-IKOMY BHIAJKy HE MOXXHAa BBAXKaTH TaKUM,
0 Ma€ 3HAYeHHS s NHUTAaHHA JOTPUMAHHSA JEp)KABOK MPUHIUILY
MIPaBOBOI MEBHOCTI.

22. Cyn BBaxkae, IO I CIIpaBa cxoxka J0 cupasu “‘Psaoux npomu Pocii”
(Ne 52854/99, ECHR 2003-IX), ne cka3aHo, 110 3aCTOCYBaHHsI MPOLEAYpU
Neperisily B MOPSJKY Harisay, O0e3 oOMeXeHHs B 4aci, JAepKaBHOIO
M0CaZioBOI0 0c00010, sIKa HE € CTOPOHOIO Yy TMPOIIECi, 3 METOI CKAaCyBaHHS
OCTaTOYHOT0 OOOB'SI3KOBOTO PIIIEHHSI CyAy MOPYIIye HMPUHLMUI MPaBOBOL
MEeBHOCTI 1 “IpaBo Ha cyx’~ 3asBHUII, BiAMOBiAHO 10 M. 1 ct. 6 KoHBeHii
(nuB. Takox pimenHs Cyny y cmpasi “Coempancaemo Xonoune npomu
Vrpainuy, Ne 48553/99, n. 77, ECHR 2002-VII i Bue3za3HadyeHy crpaBy
Brumarescu, nm. 61-62).

23. Mlomo miei 3asBu, Cyx 3a3Haydae, mo y mortomy 2001 poxy
3acTYIMHUK rojioBu BepxoBHoro Cyny momaB MpOTECT B MOPSIKY HATIISITY
Ha pimenHs Iloxainbebkoro paiionHoro cyay micrta Kuesa Bin 19 cepnus
2001 poky, sike HaOyJ0 CTaTyCcy OCTaTOYHOTO 1 OOOB S3KOBOIO, 1 LIOJO
SAKOTO TPHUBAJIO BHUKOHABYE MpoBaKeHHsS. 26 motoro 2001 poky 1e
pimeHHst OyJ10 ckacoBaHe mpe3uaier0 KuiBChbKOTo MICBKOTO CyAy, a CIpaBy
OyJi0 HampaBJIeHO Ha HOBUH PO3IJIsf A0 Cydy mepiuoi iHctaHiii. B cBiTmi
mux (aktuaHuX naHux, Cya He 3HaXOAWTh KOAHUX IJCTAaB JUIS BiJICTYITY
BiJl CBO€ET NMONEPeIHBOI MPAKTUKH, HaBeeHoi Bute (1. 22).

24. BinnosigHo, Cya T0XOIUTh BUCHOBKY, IO MaJIO MICIIE MOPYIICHHS
m. 1 cT. 6 m0/10 cKacyBaHHA OCTaTOYHOTO 1 00OB 3KOBOTO PILIEHHS CYLy Y
CIIpaBl 3asIBHUIII.



II. CTBEP)KYBAHE TIOPYIIEHHS CTATTI 1 ITPOTOKOJIY Ne 1
JIO KOHBEHIIII

25. 3asgBHULS CKapXKUThCA HA Te, IO NEperjsaj ii CupaBd B MOPSAKY
Harjsily 1 CKacyBaHHS CYAOBOTO DIllICHHS, BHMHECEHOTO Ha il KOPHUCTb,
nopymrwa cT. 1 [Ipotokomy Ne 1. Ile monmoskeHHs y BIAMOBIAHIN YacTHHI
nependayvae:

«KoxHa (hiznuna abo ropuaryHa 0ocoda Ma€ IpaBo MUPHO BOJIOAITH CBOIM
MaitHoM. HixTo He Moxe OyTH mo30aBlieHIiA CBOTO MaifHa iHaKIIe SK B iHTEpecax

CYCIUIBCTBA 1 HA YMOBaX, Mepe0aueHnX 3aKOHOM a00 3aralbHUMHE MTPUHITUIIAMA
MIXXHAPOJIHOT'O MpaBa.

[IpoTe momepenHi MONOKEHHS JKOIHHM YHHOM HE OOMEKYIOTH MPABO JCPKABH
BBOJWTH B IO Taki 3aKOHH, sKi, Ha ii IDyMKY, € HEOOXIAHUMH Ui 3AIHCHEHHS
KOHTPOITIO 32 KOPHCTYBaHHSAM MAaiHOM BiJIIOBITHO /IO 3araJlbHUX iHTEPECIB...»

26. Ypsn 3anepedyuB NPOTH LIbOTO apTyYMEHTY.

A. IlpunitHATHICTH

27. Cypn 3a3Hauae, 110 15 cKapra He € SBHO HeOOIPYHTOBAHOIO B CEHCI II.
3 cr. 35 Kongenii. Cya Takok 3a3Hadae, 110 BOHA HE € HEMPHUHHATHOO 3
Oyab-s1K01 1HIIOT micTaBu. BianoBinHo, il Mae OyTH BU3HAHO MPUIHSITHOIO.

B. oxo cyTi
1. Yu 6yno matino

28. CTOpoHH OIMIUIA 3TOAM OO TOTO, IO OCTaTOYHE 1 0OOB'SI3KOBE
pimenHs cyay Bin 19 cepras 1999 poky, BUHECeHEe Ha KOPUCTh 3asBHHUIIL,
CTaHOBHTH “‘MaifHO” B ceHci cT. 1 IIpotokomy Ne 1 no Konsenuii. Cyx, y
CBITJI CBOE€T yCTANICHOT MTPAKTUKH, TOJIISE IF0 TOUKY 30DYy.

2. Yu 6yno empyyanns

29. VYpsin moroamBcs, MO CKACYBaHHS OCTAaTOYHOTO 1 00OB'SI3KOBOTO
pileHHs cyny, ske Oyso “MaifHOM™ AJisl 3aBHHUII, CTAHOBWJIO BTPYYaHHS y
il mpaBo BJIaCHOCTI Ha 11e MaitHO. [Ipote Ypsin 3a3HaumB, 110 BTpyYaHHS HE
HaOyno ¢opmu “mo30aBneHHA” BIACHOCTI, OCKUIBKH MEPErisja CIpaBU HE
3MIHUB YaCTKY 3asBHUIIl Y TIpaBi BJIACHOCTI Ha OyJIMHOK, a HAI[lOHAJI3aIlis
BIIACHOCTI 3asIBHHMIII HIKOJIM HE Maja MicIie.

30. 3asgBHUL HE MOTOAUIIACH 3 UM APTYMEHTOM, CTBEPXKYIOUH, IO il
MpaBO Ha MaiHO OyJIO BHU3HAHO Y OCTATOYHOMY CYJOBOMY pIillICHHI.
CkacyBaHHSI IIbOTO CYZIOBOTO DIIlICHHS MPU3BENO JO BTPaTH HEKO IpaBa
BJIACHOCTI Ha OCIIOPIOBaHy YaCTHHY OyJIMHKY Ha KOpUCTb naHa C.

31. Cyn Haranye, 1o CKacyBaHHsI CyJJOBOTO PIIICHHS IICJIS TOTO SIK BOHO
HaOyJIO CTaTyCcy OCTaTOYHOTO 1 HE MiAJIATaE OCKAPKCHHIO CTaHOBUTHME



BTpYYaHHs y BHU3HAHE PINICHHSM CyIy IMpaBO 0coOM Ha MHpHE BOJIOIIHHS
UM MaiiHOM (ZUB. cripaBy Brumdrescu, 3a3Haueny Builge, 1. 74). Jani Cyn
Harajye, mo MPA BU3HAYEHHI TOTO, YW MaJI0 MicIle MO30aBIICHHS IpaBa
BJIACHOCTI, HEOOXiZIHO HE JIMIE BPAaXOBYBAaTH, YM Mayo Micle odiliiine
BIJIYYCHHS a00 TPUMYCOBE BIAYY)KEHHS MaiiHa, aje TaKOX JOCHIIUTH
00CTaBMHH, $IKI TPU3BEIM A0 Takoi CHUTyamii, 1 pO3CHiTyBaTh CYTHICTh
ockapxyBaHoi nofii. Ockinbku KOHBEHIIIS MOKJIMKaHa rapaHTYBaTH IpaBa,
AKi € “e@eKTMBHUMH 1 JOCTYMHHUMHM Ha TMpakTHli’, TOBUHHO OyTH
BCTAHOBJICHO YW Majia Miclie de facto mofais BWIy4YeHHs MaiiHa (AuB.
Sporrong and Lénnroth v. Sweden, pimenns Bix 23 BepecHs 1982 poky,
Cepis A Ne 52, m. 63, cc.24-25). binpme TOro, mpuMmycoBa mnepenada
BJIACHOCTI BIJ OJIHiI€I 0COOM 110 1HIIOI MOJKE, B 3aJIEKHOCTI BiJ OOCTaBHH,
CTAaHOBUTH 1M030aBlIeHHs BiacHOCTI (muB. James and Others v. the United
Kingdom, pimenns Big 21 mororo 1986 poky, Cepis A Ne 98, 1. 38, c. 30).

32. Cyn HaroJjolunye, 0o y il crpaBi pillIeHHsS CyAy MepIloi iHCTaHIIIi,
SKUM 3asBHHI MPUCYIKEHO MPaBO BIACHOCTI Ha OCHOPIOBAHUM KOPHUIOP,
Ha0yJI0 CTaTyCcy OCTaTOYHOTO 1 TaKOro, IO HE MiJIsIrae OCKap>KeHHIO, 1
TOMY BiJIOBIJHO 10 CYJOBOTO pillIEHHs Jep:KaBHUN BHKOHABEIb BIJKPHB
BUKOHaBue TnpoBa/keHHs. Cyn 3ayBaxye, MIO HACTIKOM pillleHHS
KuiBcbkoro wmicekoro cyay Oyno mo30aBieHHS 3asBHHII BUTOAM Bij
OCTAaTOYHOTO CYJOBOI'O pIIIEHHS, BHHECEHOTO Ha ii KOPHUCTb, 30KpeMa
YacTKa 3asBHUII y MpaBi BIACHOCTI Ha OyAMHOK Oyja 3MEHIIEeHa /10 PiBHS,
IO iICHYBaB JI0 MOYATKy CYAOBOTO INMPOBaKEHHs. 3a mux oOctaBuH, Cyx
BBaXKa€, M0 HACHiAKOM pimeHHs KuiBcbkoro wicbkoro cyay Oyio
1o30aBJIeHHs 3asBHMI ii BIIACHOCTI y CEHCI Jpyroro peuyeHHs m. 1 cr. 1
IIpotokomy Ne 1 (muB. pimeHHs Brumdrescu, BUKIaneHe Buie, m. 77 i
“Tpezydenko npomu Ykpainu”, Ne 61333/00, n. 51, Bin 2 aucronaaa 2004

POKY).
3. Yu 6yno empyuanHs eunpasoanum

33. Vpsn 3asBHB, 10 BTPy4YaHHsS BIJMOBIJaJ0 BUMOTaM 3aKOHY 1
CIYT'yBaJIO CYCIIUIBHUM  1HTepecaM, TOOTO 3a0e3meuyBago  HaJleKHE
3aCTOCYBAaHHS 3aKOHY. Ypsj 3a3HAuyuB, L0 CHpaBy 3asBHULI He Oyio
3aKpUTO CYJOM HArJISJI0BOi 1HCTaHIii, a O0yJ0 MOBEPHEHO A0 CyIy HepuIoi
iHCTaHIil A po3risay mo cyti. Jami Ypsa cTBep/uKyBaB, IO pO3Mip
OCTIOPIOBAaHOI YacTKM OyIWHKY OyB MiI3€pHHUM, 1 TOMY BTpy4YaHHS He
CTaHOBHJIO HAJIMIPHOTO TSraps IJis 3asSBHUIII.

34. Y BIAMOBIAL 3asIBHUIlM 3a3HA4yWiIa, 10 CKACYBAaHHAM OCTATOYHOTO i
000B"SI3KOBOTO CY/I0BOTO pillIeHHsI, BUHECEHOTO Ha ii KopucTh, [lepxkaBa He
CIIpoMoOrJIacsl JOCSTTH  “‘CIpaBeIMBOTO OajlaHCcy”’ MK 3arajlbHUMHU
iHTepecamu 1 1i mpaBoM BiIAacHOCTi. BoHa Bkazauna, inter alia, mo cepemHs
BapTICTh 3a KBaJpaTHUM MeTp xwmioi ioul y Ilogiibcbkomy paiioHi M.
KueBa cknmamana npubmuzno 1,000.00 gomapis CIHIA, i mo mnoTtoyHHid



IU3aiiH KOpUJOpYy MepeliKkopkae ii JoCTymy A0 KIMHAaTh y OyIUHKY, Y
SIKOMY BOHA MEIIKAE.

35. Cyn noBTOpIOE, 1110 M030aBJIEHHS BIACHOCTI MOKe OYTH BUIIpaBJaHe
JUIIE Yy TOMY BHUMAJKy, SKIIO HAsgBHO, infer alia, 10 BOHO 3JiiicHeHe “y
1HTEepecax CycnuibcTBa” 1 “BIAMOBIIHO O BUMOT, Mepe0aYeHUX 3aKOHOM .
binbiie TOro, MOBUHHO OyTH JOCATHYTO “‘CIpaBeAIMBOrO OanaHcy” MiX
BUMOI'aMH 3arajlbHOTO IHTEpPeCY CYCHUIbCTBA 1 BUMOTaMH 3aXHUCTY
OCHOBHMX MpaB o0cCi0; BMMOra IOIIYKY TaKOTO CHpPaBeJIUBOro OanaHCy
MpOXOANTh Yepe3 Bcio KoHBeHItito (muB. piteHHs Brumarescu, BUKIIaieHe
BHIIE, 1. 78).

36. Illo cTocyeThCs TBEpKEHHS YOy, IMIOJO0 TOrO, IO BTPYYaHHS
MaJio Ha MeTi 3a0e3MeYnTH Halle)kKHE 3aCTOCYBAaHHS 3aKOHY 1 11010 TOT0, 110
pillleHHsI cyIly, BUHECEHE B TOPSIKY HATIISAY, HE 3aKiHYHIO MPOBA/DKEHHS
y cmpasi, Cya 3a3Hayae, IO IIi apryMEHTH AaHAJOTI4HI apryMeHTaM
MpEeACTaBICHUM YpsigoM BignmoBimHo a0 m 1 cr. 6 KonBenmii.
BceranoBuBim nopymenss n. 1 cr. 6 Konennii, Cya moBTOproe, 1o xoya
HaJIe)KHE 3aCTOCYBAHHS 3aKOHY CTAHOBHUTH Oe33amnepedyHuil “‘CycniibHHMA
iHTepec”, 3a oOcTaBUHAMHU Ili€l CIpaBM BOHO CHPSMOBAaHE Ha MOPYIICHHS
OCHOBHUX MPUHIUIIIB MPaBOBOi MEBHOCTI 1 IOCTYIY /10 CYAy (JIMB. pillIEHHS
Tpezybenxo, Bukianene Buie, n. 54). Hdami Cya Haragye, 1o npeaMeT
po3risimy B I CIpaBi  OOMEXEHHH CKacyBaHHSM OCTAaTOYHOTO 1
000B'SI3KOBOTO PIIIEHHS, BUHECEHOTO Ha KOPWCTh 3asBHHIIN. BiamoBinHO,
MOBEPHEHHST CIIPaBH Ha TEPETJsi[ He 3MIiHIOE TOro (hakTy, IO 3asiBHHIISI
Oyma mo306aBieHa mpaBa BIACHOCTI HA MaifHO 0e3 BiJMOBIIHOT KOMIIEHCAITI].
BinnosigHo, apryMeHTH Ypsily TOBUHHI OYTH BIAXUJIEHI.

37. Ulomo TBepMkKeHHS Ypsay IOAO TOro, mo pimeHHs KuiBcbkoro
MICBKOTO CyJly CTAHOBUTh HE3HauHE BTPYYaHHS Yy TMpPaBO BIIACHOCTI
3agBHULI, Cyza, 0e3 po3ayMiB MO0 BHUPOTIIHOI PHHKOBOI BapTOCTI
OCTIOPIOBAHOI BJIIACHOCTI, 3a3HAYaE, 10 MOCTIHHE IMiIBUIICHHS I[1H Ha KUTIIO
y LEHTpaJdbHUX paioHax KueBa HaBpsa UYMW MoOXKE MIATPUMATH 1€
TBEp/UKEHHS Ypsiay. binbiie Toro, 3HaYMMICTh PINICHHS PallOHHOTO CYyIy
JUIs 3asBHUII HE OOMeXXyBajlach KOHCTAaTalli€l0 TOro, 10 Kopuaop OyB ii
BnacHicTio. Cyn mepioi iHCTaHIl BU3HAB HEOOXiTHUM BkazaTu many C.
YCYHYTH 3MiHH, 5IKi OyJIM HUM 3p00JIeH] y MPOEKT Kopuaopy. Takum 4nHOM,
Oyllo TpUWHATE TBEPKCHHS 3asfBHUI, MO0 TOTOYHUHA TPOEKT
Nepemkopkae iy KOpUCTyBaHHI ii dYacTMHOIO BiacHocTi. Cyn He
3HAXOJUTh IiACTaB, MO0 HE MOTOJUTHCEH 3 I[UM BHUCHOBKOM 1, BiIIIOBIIHO,
BIIXWJISIE apTYMEHTH YAy SIK Taki, 0 HECYMICHI 3 (pakTaMu CIIpaBH.

38. BiamoBigHo, 3a nux ob6ctaBuH, Cya BHpILIye, OO0 “‘CpaBeIMBHMA
OamaHc” Oy/no MOpPYIIEHO 1, IO 3asBHUISI Hecla 1 MPOJOBXKYE HECTH
ocobucTuil 1 HenmoMmipHU#M TArap. BiamoBigHo, Oyslo 1 HPOAOBKYETHCS
nopyueHHs cT. 1 IIpotokomy Ne 1.



III. 3ACTOCYBAHHS CTATTI 41 KOHBEHIIIT

39. Crarta 41 KonBeHIiii BCTAaHOBIIIOE:

“Skmo Cyn BuzHae ¢akt nopymenHss KouBeHuii abo NpoTOKONiB A0 HEl 1 SKIIO
BHYTpILIHE MpaBO BianoBigHOi Bucokoi [orosipuoi CropoHu mependadae JHIIe
yacTKOBY KommeHcarito, Cyn, y pa3i HeoOXimHOCTi, Hamae TOTEPIUIiil CTOpPOHi
CIpaBeINBY caTuc(axiiifo.”

A. IIkoxa

40. 3asBHuus BUMarana BimmkoxyBaHHs 2.057,00 €BPO matepianbHOi
mkoau 1 5.000,00 €EBPO HemaTepialbHOT ITKOIH.

41. Ypsn BBaxae, 1110 BUMOTa 3asBHUIII HAJMIpHA 1 HEOOTPYHTOBAHA.

42. 3aiiCHIOIOYM CBOIO OIIHKY Ha 3acajax CHIpPaBeIJIMBOCTI, 5K IIe
BuMmaraetbes cr. 41 Konsenuii, Cyn BBakae OOIpYHTOBAHUM HPUCYIUTH
3asiBHUIII 3arajbHy CyMY BIJIIKOyBaHHS Koau Y po3mipi 3.000,00 €EBPO.

B. Cynosi BurpaTn

43. 3asBaunsg Bumarae 480 €BPO 3a poOoTy topucra, sSKOro Oyso
3a]y4yeHo M0 TMPOBAKEHHS MICIs TOTO, K CIpaBy Oyl0 KOMYHIKOBaHO
Vpsany s HaJaHHS 3ayBaKECHb.

44. Ypsn He 3amepeyyBaB MPOTH LIET CyMH.

45. Cyn maramye, mo Jjs TOro, Mmo0 OTpUMAaTH BiIIIKOTYBaHHS
CYAOBUX BUTpAT 3riJHO cT. 41, TOBUHHO OyTH BCTAaHOBJIECHO, 1110 BOHU OyIH
(akTUYHO TOHEceHl, OynM HeoOX1JHI Ta PO3yMHI 00 CyMHU (JUB.,
Hanpukian, Nilsen and Johnsen v. Norway [GC], Ne. 23118/93, m. 62,
ECHR 1999-VIII). ¥V miit cnpaBi Cya BCTaHOBHB, IO BHUMOTa €
o0IpyHTOBaHOIO 1 BUMpaBaaHnow. Binnosinxo, Cyn npucymkye 480 €BPO
B L1l YaCTHHI.

C. Ilens

46. Cyn BBaxae, IO TIeHS, fKa HapaxoBYBaTUMEThCA Yy pasi
HECBO€YACHOI  CIUIaTH, JIOPIBHIOE TPaHWYHIM  TO3WMYKOBIH  CTaBIi
€BpOMNENCchKOro EHTPATLHOr0 0aHKY TUIIOC TPH B1ICOTKOBI IYHKTH.

3 [IUX MIJICTAB CYJ1 OTHOCTAWHO

1. Ozonowrye pemity 3asiBU NPUHHATHOLO;

2. Bupiwye, mo mano micre mnopymeHHs n. 1 cr. 6 KonBeHmii uepe3
CKacyBaHHsI OCTaTOYHOTO PIIllICHHS, BHHECEHOTO HA KOPHUCTH 3asSBHUII,
[UIIXOM HOTO Meperiisiay B MOPAIKY Harjsiay;



3. Bupiwye, mo wmano wmicre mnopymenHs cr. 1 Ilporoxomy Ne 1 mo
Kousenmii;

4. Bupiwye, mo:

(a) mpOTATOM TPHOX MICAILIB BiJ JaTH, KOJH PIIICHHS CTaHE OCTATOYHHM
3rigHo 3 § 2 crarti 44 KoHBeHIlii, 1ep>kaBa-BiMOBIIad MIOBHHHA CIIATUTH
3assBHUKOBI B YKPAaiHCHKUX TPUBHAX 32 KypcOM Ha JCHb 3/IIHCHEHHS IiaTe-
Ky Taki CyMH:

(1) 3.000 €BPO (tpu THcsui €BPO) xomnencamnii MaTtepiaabHOL
TITKOJTH;

(i1) 480 (wotupucra BiciMaecar) €EBPO y paxyHOK BiJIIKOJyBaHHS
CYJOBHX BHUTpAT;

(iil) Oyab-sIKUMl TONATOK, SKUM MOXE MAIATaTH CIUIaTi i3
3a3HAYCHUX CYM;

(b) micns cruMHYy BUIE3a3HAYEHUX TPHOX MICALIB 1 10 OCTaTOYHOTO PO3-
paxyHKy Ha Ha3BaHI CyMU HapaxOBYBAaTUMEThCS MEHS y PO3Mipi T'paHUYHOT
MO3MYKOBOI CTaBKU E€BPOIEHCHKOr0 HEHTPaATbHOrO O0aHKy, IO JiSTUME B
nepioJ] HECTIIATH, IJIFOC TPU BiJICOTKOBI MMyHKTH.

5. Bioxunse pemTy BUMOT 3asiBHULII 1010 CTIPaBeUIMBOI caTUChaKIii.

BunHEHO aHIIINCHKOIO MOBOIO 1 HOBIIOMIIEHO IMUCBMOBO S5 numas 2005
POKY BiAMOBIAHO A0 MYHKTIB 2 1 3 npasuna 77 Pernamenty Cyny.

(miamuc) (miamnuc)
C. JoJuie JIK.-TT. KOCTA

Cexpetap I'onosa
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