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Pimenns y cnpasi "MenbHuk npota YKpainn"

Y cnpasi «MeJbHUK IPOTH YKpaiHn»
€Bpomneiicekuii cyn 3 mpaB soauHu  ([pyra cekmis), 3acimarouu
nauaToo, 10 CKIAAy AKOI yBifnuIm:
1. JK.-I1. Kocta (Mr J.-P. Costa), ['osoBa,
II. I. Kabpan bappero (Mr 1. Cabral Barreto),
II. B. byrkesuu (Mr V. Butkevych),
nani  A. Mynaponi (Mrs A. Mularoni),
nani E. ®ypa-CannctproMm (Mrs E. Fura-Sandstrum),
mani  JI. Mouene (Ms D. Joc&iené),
. J. TTonouu (Mrs D. Popovix), cynni,

ta . C. Haifcmit (Mr S. Naismith), 3actynauk Cekperaps cexiii,

miciisi 0OroBOpeHHs y Hapaauiid kiMHati 7 6epe3nst 2006 poky, BUHOCUTD
Take pilleHHs, siKke Oya0 NpUHHATE y 3a3HAYCHY JaTYy:

TIPOLIEYPA

1. CnopaBy nopymeno Ha miacrasi 3asBu (Ne 72286/01) nmpotu Ykpainu,
nonanoi 1o Cyay BimnoBimHo a0 cr. 34 KoHBeHIIl Mpo 3aXUCT IpaB
JIIOAMHYU 1 OCHOBONOJIOKHUX ¢B000a (KoHBeHIIIs) rpoMaissHUHOM Y KpaiHH
nanoMm Onekcannpom BacunboBruuem MenbHUKOM (3assBHUK) 14 nucromana
2000 poky.

2. 3asBHUK, fAKOMYy OyJno HaJaHO IOPUAMYHY JOMoMory, OyB
npeacTaBiIeHU anBokaToM, nmaHoM lllymerinuMm, skuil mpaiioe B MicTi
Binnuni (man B. M. Illlynerin € nepaBHUM 3aXHCHHUKOM, MPU3HAYEHUM
BeeykpailHCBKUM KOMITETOM 3 3aXHUCTY IPaB JIOAWHYU Y BiHHMIIBKIH 007acTi
— Hagani — Kowirer. [lan Hlynbrin Takox € wieHoMm CIHUIKH IOPHUCTIB
Yxpainu). Ykpaincekuii ypsan (Ypsii) npeacTaBieHo HOro Y TOBHOBaXEHUM
naHi 3opsHo0 bopTHOBCEKOIO, Mi3HiIe — naHi Banepieto JIyTkoBchKko10.

3. 28 ciuns 2003 poky Cya BupilIMB MOBIAOMUTH YpSJ NpO 3asiBy.
6 kBiTHA 2004 poky CyJ MOBIZJOMUB MPO JOJATKOBI CKapru BiAMOBIIHO 10
crarti 3 Konsenuii. Cyn HaziaB 3asBi MepIIOYEpProBOCTI Ta BiAMOBIIHO 110
MO0JIOKEeHb MYHKTY 3 crarTi 29 KoHBeHIIii BUPIIIMB 0JHOYACHO PO3IIISIHYTH
3asBY 110 CYTi pa3oM 3 MUTaHHAM il IPUUHATHOCTI.

OAKTU

4. 3asBHuk, Onekcannp BacunboBud MenbHUK, € YKpaiHCBKUM
IrpOMaJsIHUHOM, KUl Hapoauscs 17 TpaBHs 1961 poky. Ha nanuit MomeHT
BiH BiZI0yBa€ MOKapaHHs.
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I. OGCTABUHMU CIIPABU

A. KpuminanbHe NpoBajKeHHsI IPOTH 3asiBHUKA

5.V rpymui 1990 poky M. O. /I. (mpuBaTHa ocoba) 3HaAHILIA MaKeT
MakoBoi comomku. M. O. /. 3a 3roau 3asBHHMKA 3aXOBaB L€ MakKeT B JOMi
3asBHUKA 3 METOIO MOJAJIBIIOTO MPOJaXKy Ta MPUIOAHHS aIKOTOJIIO.

6. 28 mororo 2000 poky KamiTaH BIHHMIIBKOTO PaifOHHOTO MiApO3IiTy
BHYTPIIIHIX CIpaB 3 00pOTHOM 3 He3akOHHMM o0irom HapkotukiB (BHOH)
BUJIAB PIIIEHHS MPO KYIIBIIO MaKOBOi COJOMKH Yy 3asBHMKAa Ha IiJCTaBi
iHpopmanii, oTrpuMaHoi 3 HEpO3KpUTUX [kepen. lle pimenHs Oyio
CXBAJICHO BIHHUIBKMM DPAaWOHHUM IMPOKYPOPOM Ta TOJIOBOIO YIPABIIIHHS
MinicrepcTBa BHYTPILIHIX cripaB y BiHHUIII.

7. B Ty camy mary C. 1. C. (mceBOoHIM areHTa, IO MPAIIOE i
INPUKPUTTSM) OTPUMAB BKA3iBKM BiJ MPAiBHUKIB MUTILi NMpua0aTu NeBHY
KiTBKICTh MAaKOBOI CONOMKM. BiH Takox oTpumas 12 rpuBeHb HA IO
KYIIIBIIIO.

8. B 1y camy pnary 3asBHuk Ta M. O. JI. Oynm 3aapemToBaHi 3a
npoaaxem HapkoTukiB C. I. C. MakoBy cosiomky Baroto 190 rpamis Oyio
BUJIYYEHO MIUTIII€I0 pa3oM 3 MIYEHUMHU KyMNIOpaMH, OTPHUMaHUMH
sasgHUKOM Big C. I. C. Opranm MiTimii TiArOTYyBalKd PE3OJIIOMIl Mpo
ONepaTUBHY 3aKyIKy, BiAHAWICHHS, BUIMKY Ta 3BaXXCHHS PEUYOBHHM Ta
PE30JIIOIII0 MPO akT orsiny nokynus. IIpoTokonu Oynmo migmucaHo B
MPUCYTHOCTI JIBOX CBIIKiB, SIK TOTO BHUMAararoTh BiJNOBIIHI MOJOKEHHS
KpuminanbHo-nporiecyansHoro kozaekcy. 3asBHuk ta M. O. . He Oymu
3aTpUMaHi, X OyJ0 3BUTBHEHO MiJ MiMUCKY PO HEBUI3I.

9.9 Ta 10 Oepe3nss 2000 poxy cCliguuii BIHHMIIBKOTO CIIAYOTO
HiIpO3UTy paOHHOTO BifJUIeHHS MiHicTepcTBa BHYTPIMIHIX CIpaB Y
Binnuni («Ilimpo3ain») momura nBox ceimkiB (B. B. M. ta I1. 0. M.).
Humu 6ynu nBoe npanisaukiB mininii BHOH, siki opranizyBanu KyniBio i
y NOJaNbIIIOMY 3aapelTyBaiy 3asBHuKa Ta M. O. 1.

10. 24 6epesnst 2000 poky caiauuil mixpo3auty noiHpopmMyBaB 3assBHUKA
Ipo Te, L0 BIH Ma€ MpaBo MaTu 3axucHUKa. Ciiuuil mociaBcs Ha CTaTTi
21, 44 ta 45 KpumiHanbHO-IIPOIIECYaJIbHOIO KOJCKCY. 3asiBHUK 3asBUB, IO
BIIMOBJISIETBCA Bil 3aXMCHHUKA 1 IO TaKe MOTO PIllIEHHS HE MOB’s3aHe 3 Horo
(1HaHCOBOIO CUTYAIII€IO.

11. Toro > [AHA CHiAYMA  TIAPO3AULY BHJAB IOCTAaHOBY IIPO
3BHHYBAu€HHs 3asIBHUKA Y IPUUETHOCTI 10 KYIIBII, IPOAaXy Ta 30epiraHHs
HapKOTHMYHUX PEYOBHH 3 HaMIpOM MPOJATH, 10 OYJIO CIJIAHOBAHO TPYIOIO
oci0 (ctartsa 229-1 KpuminanpHoro kojekcy). Cniguuii JonuTyBaB
3asBHUKA K 0OBHHYBAYE€HOTO.

23 eBpO.



Pimenns y cnpasi "MenbHuk npota YKpainn"

12. 3asgBHHMK CTBEPUKYE, 110 B XOJi PO3CIiAYBaHHS BiH Ta HOTO poanYi
BHUMAraiy MpU3HAYUTH 3aXUCHUKA.

13. 25 ksitHs 2000 poxy BiHHUIbKHH palioHHMI Cy TIPOBIB NOTIEPEIHE
ciiyxaHHd. BiH BH3HaB CBOIO MiJCYJHICTh y JaHIi CpaBi Ta Ha BUMOTY
3asiBHUKA MpU3HAauuB ciayxaHHs Ha 22 TpaBHa 2000 poky. 3asBHUK
noiHpopMyBaB CyJa NpO Te, IO BIH HE XOTIB OyTH NpEICTaBICHHIA
aJIBOKaTOM IIi/1 Yac CiIyxaHb, 00 XOTiB cebe mpencraBuatu cam. CiyxaHHs
Oyno nepenecene Ha sumory M. O. 1.

14. 22 tpasus 2000 poky cya 3aKiHUMB BUBUEHHS CIpPaBU. Y YaCHUKAMHU
ciyxaHb Oynmu mpoxypop, 3asBHuk, M. O. JI., mirinionep-cinox 3 BHOH
(C.B.B.) 1a I'. A. I, cycixg 3asBHHKa, SIKHH OyB CBIIKOM apemry Ta
BUJTYYEHHS TpOLIeH NpaliBHUKAMH MUTILIT.

15. IIpotsrom ciyxaHb Cya MNpUHHSB pIICHHS 3asgBHUKA IPO
HeOakaHHs MPeJICTABHULITBA HOTo iHTepeciB agBokaToM y cyai. Cya Takox
BUPILIMB PO3MJIAJATH CIpaBy 3a BIACYTHOCTI CBIKIB OOBHHYBa4YeHHs
(IT. FO. M. Ta B. B. M.), siIKux Haje>KHUM YUHOM OyJ10 MoiH(GOPMOBAHO PO
JaTy Ta yac CiIyXaHb, aje BOHM He 3’sBuiucs B cymi. Cyans Takox
noinopMyBaB 3asBHHMKAa Ta HOro CIIByYacHHKA MpO Te, IO BU3HAHHS
MPOBUHHU MOKE OYTH PO3IIISIHYTO CYJIOM SK ITOM’SKIITyloya 0OCTaBUHA.

16. 23 tpaBHs 2000 poky mix yac ciiyXxaHb 3asgBHHK YacTKOBO BH3HAaB
NPOBUHY B 3BUHYBAU€HHSIX MPOTH HBHOTO. 30KpeMa, BiH 3asBHB, 110 BBAXKAE
ceOe BUHHUM Yy 30epiraHHi MakoBoi COJIOMKH. B X071 cyaoBoro posrisny
3asBHMK 3HOBY BIJIMOBUBCS BiJl 3aXMCHHUKA 1 3asBUB MpPO OakaHHS HABECTH
BJIACHI apryMeHTH 3 TMPUYMH, [0 HE TMOB’A3aHl 3 HOro BaXKUM
MaTepialbHUM CTaHOBUIIIEM.

17. TIpoTsirom ciyxaHb 3asBHUK Ta HOro CHIBYYacHHUK HE HaMarajaucs
OCKap KUTU CBITYEHHS Ta He 3pOOWIM >KOJAHUX 3asB, 32 BUHATKOM THX, IO
CTOCYIOTHCSl BU3HAHHS HMMHU CBO€i IPOBMHHU Ta IOM SKUICHHS iX BHPOKY.
Toro x paHs BiHHMUBKMIA palloHHMH Cy[n 3BUHYBAaTHB 3asBHUKA Y
INPUYETHOCTI JI0 KYMIBJIi Ta BOJIOAIHHI HAPKOTHKAMH 3 HaMipoM iX MpoJiaTH,
mo Oyn10 CIIaHOBaHO TPymow oci6 (crartst 229'  KONMIIHBOTO
Kpuminansaoro kogekcy). Cyn 3acyIuB HOro A0 I’ITU POKIB yB’SI3HEHHS 3
KOH(icKalli€l0 BIaCHOrO MaiiHa. 3okpeMma, BiHHUIBKHMN palioHHUI cyA
BCTaHOBUB, 1110

«...B XOJIl CITyXaHb [3aBHUK| YaCTKOBO BH3HAB CBOIO BHHY...

...B X011 monepegaporo cuigcrea ceigku (I1. FO. M.) Ta (B. B. M.) (odinepu mimimii)
nosicamy, o (C. 1. C.) maB npungdaTtu (coaoMKy) B OyxiBii nana MenbHHKA...

[IpoBuHy BimmoBigada ... TaKOXK NOBONATH IHINI JOKa3HW, 30KpeMa aKT KYIiBIIi,
MIPOTOKOJ OOIIYKY TOKYTIIIS, TPOTOKON KYIIBII ITiJT TPUKPUTTSIM, TIPOTOKOJI BHIMKH,
TIPOTOKOJ 3BaXKyBaHHA (Ta) BUCHOBOK CYAOBOTO €KcmepTa (IIOM0 KUTBKOCTI CYXOTo
MaKy)...

...CyIl BBaXKae, M0 B [iIX NaHa MenbHWKA TPUCYTHIH HACTYITHHH COrpus juris,
nependauenuii craTrero 229' KpuMiHATBHOTO KOJACKCY: HE3aKOHHE MpHUAOaHHA (Ta)
BOJIOIIIHHS 3 METOIO MPOAAXY, IO CINTAHOBAHO TPYIIOIO OCi0...»
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18. 29 tpaBus 2000 poky 3asBHMK [10JaB ameIALIiHY CKapry Ha BUPOK
1o Binaumnpkoro o6nacHoro cyny. 30kpeMa BiH 3a3HAYMB, IO TLUIBKH
30epiraB MakoBY COJIOMKY 1 L0 HOro BHUPOK Mae OyTH M’ AKImIUM Ta 0e3
11030aBJICHHS BOJIL.

19. 12 nunas 2000 poxy Binuumpbkuii oOnacHuil cyn 3a BiACYTHOCTI
3aBHMKAa Ta B MPHCYTHOCTI IMPOKYpOpa BIIXWUIMB amelLiifHYy CKapry
3asBHUKA Ta 3aJIMIIMB y cuii BUpOK Bix 23 tpaBus 2000 poky. Bupok ctas
OCTaTOYHUM.

20. 24 xostHa 2000 poxy Komirer meperisiHyB KIONOTaHHS APYKUHU
3asBHUKA, fKa BUMaraja IOPUIUYHOTO IPEJCTaBHULITBA IHTEPECIiB CBOTO
yosoBika. Toro x aus Komiter npusHauuB nana lllynbrina rpoMagacbkum
3aXMCHUKOM 3asiBHHKA.

21. 30 xoBtHa 2000 poxy man IlyneriH momaB cKapru roJioBi
BiHHUIIBKOTO paliOHHOTO Cyny 3 MPOXaHHSAM JO3BOJIMTH MEpPErisij
MaTepialiB CIIpaBU Ta 3yCTPiy 13 3assBHUKOM, 1100 MaTH 3MOTY HiArOTyBaTH
anessiiHy CKapry Ha BUPOK.

22. 2 mucromaga 2000 poxy cynas BiHHHIBKOrO pailoHHOTO Ccyay
BIIMOBMB Y 3aJIOBOJICHHI 3asBM Ha MiACTaBl TOTO, IO 3aKOH HE JO3BOJISIE
IpOMAaJCbKOMY 3aXHCHMKY BYMHATH TOMIOHI 1ii.  3o0kpeMa, cyA
noingopmysas nana [llynerina:

«...BiHHUIBKHHA paiioHHHE cyn iH(opMye Bac mpo Te, mo 3asBa Bix 30 >KOBTHA
2000 poky mpo HaJaHHS MaTepiaiiB KPUMIHAJIBHOI CIIPABH ... Ta HAJAHHS MMOOAYCHHS
3 HUM JJId 3aXUCTY Horo iHTepCCiB B NOPAAKY HAIJgAy HE r[i,un;[rae 3a10BOJICHHIO,

TIOCKUTBKHU 3TiJTHO 13 3aKOHOABCTBOM YKpaiHM IPOMAJICBKHHA 3aXHUCHUK € Cy0’€KTOM
JIMIIE CYA0BOTO PO3IJISY CIPABH 1 3aKOH HE HAJa€ HOMY IpaBa OCKap>KyBaTH BUPOK.

Kpim toro, y crarti 384 KpumMinanbHO-TIponeCyaabHOr0 KOAEKCY YKpaiHH ... JaHUH
BUYEPITHUH TMepeslik oci0, fKi MaloTh MpaBO ONPOTECTOBYBATH BUPOKH, YXBaJH,
MOCTAaHOBH CyIy, IO HaOpasu 3akoHHOI cwm, y miaBi 31 Kpuminansao-
MPOLIECYATLHOTO KOAEKCY YKpaiHM ... BU3HAYEHO MIJCTaBH 1 MOPSAAOK HEpersiay y
TOPSIKY HATJISTY. .. »

B. YTpumannsd 3asgBHUKA

23. 28 BepecHs 2000 poky 3 MeTOIO BIAOYTTS MOKapaHHs 3asiBHUKA OyJ10
nompasieHo A0 Binaunekoro CI30.

24. 29 BepecHa2000 poky 3asBHHKa Oyno mepeBefeHO 10 BiHHUIBKOI
B’si3HuIl Ne 1, e BiH nepeOyBaB 3 29 BepecHs 10 18 xoBTHS 2000 poky.

25. Ilicna npubytTs 1o Binaunbkoi B’ s3HuULi Ne 1 3asBHHKA OTJISIHYIH
JiKapi 3 MEANYHOI YaCTHUHHU B SI3HUL, K1 BU3HAIM 3asiBHUKA 3I0POBHM.

26. 2 xxoBTHs 2000 poKy 3asBHUK NMpoHmIoB (irooporpadito. Lleit ormsz
HE BUSBHB JKOJIHUX O3HAK XBOPOOH.

27. Y mnepion 3 29 BepecHs mno 18 xoBTHA 2000 poky 3asBHUK He
CKap>KUBCS aMiHICTpalii B’A3HMLI Ta HE 3BEpPTaBCd 3 IPOXAHHAM
BIJINIPaBUTH IOIITY TEPTIM 0COOaM.
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28. V¥ Toii e yac y nepiox Mix 18 xoBTHS Ta 31 >xoBTHS 2000 poky
3asgBHMKA Oyno mepeBeneHo 3 Binaunbkoi B’ s3aMLI Ne 1 10 ApOy3uHCBHKOT
ycraHoBu Ne 316/83 MuxkomnaiBcskoi ob6nacti  («BumpaBna ycranoBa
Ne 316/83»).

29. 31 xoBtHs 2000 poky 3asBHUK NPUOYB 1O BUIIPABHOI YCTAaHOBH
Ne 316/83. Tlpote ioro He Oyno MiAAaHO MEAMYHOMY OTJISIAY 3 METOIO
BUSIBJICHHS TyOCpPKYJIbO3Y.

30. 3agBHMKa yTpUMyBaJu Yy BuUNpaBHid yctanoBi Ne 316/83 3
31 sxoBTHA 2000 poky no 23 kBitHs 2001 poky. 3asBHUKA pO3TAIIyBald Yy
3aranpHii kamepi Ne 10. Bin MaB okpeme JIDKKO Ta HEOOXiaH1 MeOi, oMy
Oys0 BUAAHO OJAT Ta OUTM3HY. Y Kamepi, sika Maja MpUpPOJIHY BEHTUJIALILO,
BEJIMKI CKJISIHI BIKHA Ta €JIEKTPUKY, 3HAX0IMiIocs 1ie 32 ocoou.

31. IIpotsirom mnepeOyBaHHS 3asBHMKA y LI ycTaHOBI ioro naBiui
HaBiAyBaJIM PiAHI: OJUH pa3 oro O6pat — 7 rpyans 2000 poxy, apyruit —
npyxuHa 8 rpyass 2000 poky.

32. V¥V nepioa 3 xoBTHA 2000 poky mo kBitHs 2001 poky aamiHicTparis
BUIIPABHOI YCTAaHOBM HE 3apeecTpyBayia >KOJHOI BUXIJHOT KOPECHOHCHII]
3asBHUKA. binmbiie Toro, B KypHaii peectpanii BigBimyBauis Ha 2000—
2001 pp. He OynoO 3apeecTpoBaHO MPOXaHb MPEICTABHUKA 3asBHHUKA IPO
3ycTpid.

33. 13 ksitHs 2001 poxy BHepiie 3aBHUK MMOMPOCUB BUKJIUKATHU JiKaps
1o BunpaBHoi ycraHoBH Ne 316/83, ckapkaunch Ha epepruBYaCTe TUXAHHS
Ta CIM30BUHM Kamenb. Toro » JHs 3asBHUKA OYyJIO OTJISIHYTO Ta 3poOJeHO
¢darooporpadito. B pe3ynbraTi 1[bOTO OOCTEXKEHHS JiKap 3 IEHTPaTbHOI
paifoHHOi JikapHi Micta ApOy3MHCbKa BCTAaHOBHUB 3asBHUKY J1arHO3
3amajieHHs JIETeHIB 3 MiJ03pOI0 Ha pak JereHiB. 3 METOI BCTAHOBICHHS
OCTaTOYHOTO  JiarHo3y  OyJl0  BHUpINIEHO  NPOBECTH  JIOJIATKOBY
¢drooporpadiro TpyIHOT KITITKH.

34. 14 xBitaa 2001 poky Oyno mpoBeneHo ¢irooporpadito TpyaHOI
KJIITKH. PeHTreHoJsior HeHTpaabHOI palloHHOI JiKapHi MicTa ApOy3MHCHKa
3p0oOUB BUCHOBOK, 110 3asBHUK CTPAXKJA€ Ha PaK JICT€HIB.

35. 19 ksitHa 2001 poky 3asBHUKa OyJiO0 NepeBeleHO MO0 JKapHi
JapiiBcpkoi BumpaBHoi yctaHoBu Ne 10 a7 moJganbIIoro MeIUYHOTO
orysny Ta JiKyBaHHA. Y mepioa 3 19 kBitHA 1o 22 yepBHs 2001 3asBHUKA
JIKyBaJdM Ta MNPOBOAWIAM MenuuHi orisiau. llomanemmii giarHos —
TyOepKy/Ib03 y OYATKOBIN CTaii.

36. 23 xBitHa 2001 poxy 3asBHUKaA Oyno nepeBeaeHO 10 CHIrypiBChKO1
BUIpaBHOI ycTaHOBU Ne 5 B MukounaiBebkiit o6nacti («BunpaBHa ycraHoBa
Ne 5», MibkoOmacHa mikapHs A 3aCy/DKEHUX), A€ OyJa0 MiATBEPIXKEHO
JIlarHO3 3aXBOPIOBAHHS HA TyOEpKYJIbO3.

37. 3 26 4epBHs 3asABHUK JIIKYBaBCs CTAI[lOHAPHO Y BUIIPABHIA YCTaHOBI
Ne 5. Vpsna cTBepmxye, 1m0 3asBHUK OTPHMAaB BCE HEOOXIAHE JiKyBaHHS,
NpU3HaYeHe 3a peKoMeHalisiMu MiHicTepcTBa OXOPOHU 370POB’Sl.
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38. 4 gyepBHa 2002 poky 3 OISy Ha NOKPAILIEHHS HOTO CTaHy 3/10pOB’s
3asBHHKa Oyno mepeBeleHO Ha aMmOynaTopHe JikyBaHHS. 3 11 cepmHs
2003 poxy 3asBHUK OTPUMYBAaB pEryjlspHE aMOyJlaTOpHE JIIKyBaHHS 3
METOIO MoTepeKeHHs peuuauBy. [Ipore TpuBaie aiKyBaHHS TyOepKyIbo3y
OpU3BeNI0 10 MOOIMHMX e(]eKTiB, TakuX sK THOTIPIICHHS 30py Ta
TOJIOBOKPYXKIHb.

39. 3 12 OGepe3nss 2004 poky 3asBHUKA YTPUMYBaIM Yy BHIIPaBHIN
ycTtaHoBi Ne 5 3 qiarH030M KJTIHIYHUI TYOepKYIbO3.

40. BiamoBimHO 10 JKypHaldy peecTpaiii BUXITHOI KOPECIOHACHIIIT
BunpaBHoi ycraHoBu Ne 5 12 smctomaza 2002 poky 3asBHUK HaJicliaB
JHUCTa APYXUHI. Binblie »0aHOi KOPECTIOHACHIT 3asiBHUKOM HAJICIAaHO He
Oyuo.

41. 20 rpymuasa 2001 poky 3asiBHMK OTpMMaB J03BUI Ha MOOa4eHHS 3
OpaTom Ha 24 TOIUHH.

42. VYpsio cTBEpIKYBaB, IO B X011 BiAOyBaHHS MOKAapaHHS 3asBHUKA HE
BiJ[BilyBaJIM aABOKATH a00 rPOMAJIChKi 3aXUCHUKH 1 HE OYIJIO )KOIHUX 3asB 3
MIPOXaHHSAM MPO MoOAUYEHHS.

[I. BUIIOBIJIHE HAIIOHAJBHE 3AKOHOJIABCTBO TA
MTPAKTUKA

A. BinnosinHe HanioHaJIbHe 3aKOHOAABCTBO TAa MPAKTHKA BiIHOCHO
ckapr BianmosiaHo 10 n. 1 crarrti 6 KonBenmii

1. Koncmumyyis Ykpainu

43. BignosigHi ButArkm 3 crated 59 Tta 63 Konctutynii Ykpainu
TOBOPSATH MPO HACTYIIHE:!

«KoxxeH Mae mpaBo Ha MPaBOBY JONOMOrY. Y BHIAJIKaX, HependadyeHnX 3aKOHOM,
IS ToroMora HajaeThesl Oe3omnatHo. KokeH € BUTBHMM y BHOOpI 3aXHCHMKA CBOiX
TIpas.

...ITimo3proBanuii, 0OBHHYBauCHMI UM MiACYTHUN Ma€ MPaBO HA 3aXUCT...»

2. Kpuminanvno_npoyecyanvruii kooekc (00 enecenns 3min 21 uepems
2001 poxy)

44. BignosigHi mnosioxkeHHs KpuMiHaIbHO-IPOLIECYyalbHOTO KOJEKCY
nependayvaroTh HACTYIIHE:

Cratra 21

3abe3neveHHs! MiI03PIOBAHOMY, 00BMHYBAa4eHOMY i MiACyIHOMY NpaBa Ha 3aXUCT

«[lino3proBaHOoMy, OOBMHYBau€HOMY 1 TIiJICYAHOMY 3a0e3leuyeThcsi NpaBO Ha
3aXHCT.
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Oco0a, sika IpoBaguTh Mi3HAHHS, CIITUWi, NPOKYpPOp, CYAIs i cyd 3000B’s13aHi 10
MIEpIIOro JONUTY IiZ03PIOBAHOT0, OOBMHYBAUEHOT'O 1 MiJICYZAHOTO PO3’SICHATH iM
MIPAaBO MaTH 3aXMCHUKA 1 CKJIACTH TIPO 1€ TIPOTOKOJI, a TAKOXK HAJAaTH IiJJ03PIOBAHOMY,
00OBHHYBAaYEHOMY 1 MiJICYJHOMY MOXXJIMBICTh 3aXMILATHCS. BCTAHOBJICHHMH 3aKOHOM
3aco0aMu Bij Ipes’ SBJICHOr0 OOBUHYBAUCHHS Ta 3a0€3MIEUYNTH OXOPOHY iX 0COOMCTHX
1 MalfHOBHIX TIpaB».

Crarrs 45!

O00B’s13K0BA y4aCTh 3aXHCHUKA

«Y4acTh 3aXMCHHMKA TIPH IPOBAPKEHHI Ji3HAHHS, IONEPEAHBOTO CIIJACTBA 1 B
pO3rIIsiAl KpUMiHAJIBHOI CHOpaBH B Cy[i Iepmioi iHCTaHmii € 00OB’SI3KOBOIO, KpiM
BUIIAIKiB BiIMOBH IIi/I03PIOBAHOI0, OOBHHYBAYEHOI'0 1 MiJICYAHOTO Bif 3aXHUCHHKA Y
TIOPSKY, IepeadadueHOMY YacTHHOIO APYToro CTaTTi 46 mporo Konekcy».

Cratra 46

BigmoBa Bia 3axucHuKa i iforo 3amina

«[lino3proBanuii, OOBUHYBaYeHNH 1 MiACYAHNHA MArOTh MPaBO B OyIb-IKUl MOMEHT
MIPOBA/PKEHHS y CIpaBi BiIMOBHTHCS BiJ| 3aXHMCHHKA. Taka BiIMOBa JOITyCKA€THCS
JIUIIE 3 1HIMIaTHBY IMiI03pIOBAHOr0, OOBMHYBAYEHOI'0 YH MiJICYTHOTO 1 HE MOXKe OyTH
MIEPENIKOA0I0 ISl TMPOJOBKEHHS y4JacTi y cIpaBi Mpokypopa abo rpoMaachKoro
Oo0OBHHYBa4Ya, a TAKOXX 3aXMCHHUKIB IHIIMX IIiI03pIOBAaHNX, OOBHMHYBAaYEHHX YU
TACY THHX.

B pa3i BimMOBH Bij 3aXWCHHKa 0co0a, sSKa TPOBAIUTH Mi3HAHHS, a0o0 Cimirumit
CKJIa/Ia€ TIPOTOKOII, CY/I BHHOCUTH YXBally, a CY[UII — TIOCTAHOBYY.

Cratra 47

IMopsnok NpU3HAYEHHS 3aXHCHHKA

«3aXHUCHUK ... 3aIPOIIYETHCS MTiI03pIOBAaHNM, OOBHHYBAYEHUM M MiACYTHNM, HOTO
3aKOHHHUMH TPEJICTABHUKAMH, POANYAMH 200 1HITMMHU 0CO0aMH 3a JOPYUECHHSIM UM Ha
TIPOXaHHS ITi03PIOBAHOT0, 0OBHHYBAYEHOT'O 1 MiZCYJHOTO. ..»

Crarra 370

IcToTHI MOpyIeHHs BUMOT KPHMiHAJIbHO-NIPOLECYATBHOI0 3aKOHY
«...BHpOK B ycIKoMYy pa3i HaIeKHUTh CKacyBaTH:

...4) SIKIIO CcTIpaBY PO3TIIHYTO CyoM O€3 ydJacTi 3aXMCHHKA B THUX BHIIAJKaX, KOJIU
32 3aKOHOM HOT'0 y4acTb 00OB’SI3KOBaY.

! CrarTio 6Gyn0 3MineHO 3aKoHOM «IIpo BHeCEHHS 3MiH 0 KpHMiHAIBHO-TIPOLECYaIbHOTO
Kozekcy Ykpaian» Bix 21 uepBas 2001 poky i sika 3acTOCOBYBasacsi Ha 4ac po3riIsiLy
CIpaBU.
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B. Binnosigne MizkHapoaHe MpaBo Ta iHIIi MaTepiajJi CTOCOBHO YMOB
TPUMaHHS Ta TY0epPKYJIb03y

1. Iocmanosu Kabinemy Minicmpie Yxpainu

45. TlocranoBa KaGinery MinictpiB Big 27 rpyans 2001 poky Ne 1752
«[Ipo HOpMHM xapuyBaHHS i o0ci0d, XBOPHUX Ha TYOEpKyJabO3 Ta
iH}piKOBaHUX MIKpOOaKTepiiMU TyOepKynbo3y» Iepeadayae, 10 KOXKHHMA
TOPOCIINNA 3aCyPKEHHH, 110 XBOPi€ HA TYOEpKYyJIb03, IOBUHEH OTPUMYBATH
oIeHHO 000BUH paltioH y 3,198 kinokanopiil.

46. IlocranoBa Kabinery MinictpiB Bixg 16 uepBHa 1992 poky Ne 336
«IIpo HOpMHU XapuyBaHHS OCiO, SIKI TPUMAIOTHCS B YCTAHOBAaX BUKOHAHHS
MOKapaHb, CIIMYUX 130JsTOpax JlepkaBHOI KpUMIHAJIbHO-BUKOHABYOT
CIIy’kOM,  130JMTOpax  THUMYAacOBOI'O  TPUMaHHS,  IpHIMaIbHUKaxX-
pPO3MOAUIPHUKAX Ta IHIIMX NpUAManbHUKaX MIHICTEpCTBa BHYTPIIIHIX
cnpaB» ta [lomatok Ne 1 no nei (Hopma Ne 1 xapuyBanusa ocib, ski
TPUMAIOTHCS B YCTAaHOBaX BMKOHAHHA IOKapaHb) nependayae, 1o KOKEH
3aCyJUKEHUH MOBHHEH oTpuMyBaTH 3,026 KiToKanopii (3arajbHa HOpMa) Ta
3,059.4 kinoxanopiit (HopMa IETUYHOTO XapyyBaHH).

2. Komimem 3 nonepedaicenus mopmyp («KIIT»)

47. BianmosigHi ButTsAry 3 Jpyroi 3aransHoi Jonosinai 3 pismeHOCTI KIIT,
o oxoruttoe niepion 3 1 ciunast go 31 rpyanst 1991 poky (CPT/Inf (92) 3 of
April 1992), kaxyTb Npo HACTYIIHE:

«43. TlutaHHA TPO Te, SKUM € NPUAHATHUHA pO3MIp Ul KamepH (Ui OyIb-SIKOTO
IHIIOTO MICIsI YTPUMAaHHS/PO3TAIlyBaHHs), € Ba)KKUM MHTaHHAM. Jlaroum Taky
OLIIHKY, HEOOXiTHO 3Ba’kaTH Ha BENUKY KiJbKicTh (akTopiB. IIpore neneramii KIIT
YCBIJOMUJIN TOCTPY TOTpe0y MPOBEAEHHS KOPCTKOro Kypcy B 1iH cdepi. Ha manmii
MOMEHT KPUTEpPi€M, SIKHHf BUKOPUCTOBYETHCS (IO PO3IIISAAETHCS CKOpilIe sIK 0a30BHit
piBEHB, HIXX MiHIMAJIBHUH CTaHIAPT), € OAMHOYHA Kamepa s nepeOyBaHHs OinibIie,
HIXK KilbKa TofuH: 7 M%, 2 4u Oiiblie METpH MiX CTiHaMU, 2,5 METPH 3aBBUIIIKI.

48. BiamoBimHi BuUTATM 3 7 3aranbHOi gomoBigi  Komirery 3
nonepemkenns  Toptyp (KIIT/Inf  (97) 10), mo  cTocyroThes
«TIepeHaceyIeHHsT  B’S3HUIB» Ta  «BEIMKOI BMICTKOCTI  CHaJICHbY,
nependavarTh HACTYITHE:

«28. TlepenaceneHHs B’S3HHUIL MPOIOBKYE IIKIIJIMBO BIUITMBATH HA IMEHITEHITIApHI
chucTeMH KpaiH €BponM Ta pyiHye HaMaraHHs IOKPAIIMTH YMOBH TpPUMAaHHS.
HeratuBHi Hachmigku TiepeHAcelleHHS B’S3HUIb BXKE OYIO BHCBITICHO B IOIEPEIHIX
3aranpanx  JlonoBimsax. Ockiutekn cdepa misutbHOcTi KIIT mommpumnmacs Ha
€BPONCHCHKU KOHTUHEHT, KOMITET 3i1TKHYBCS 3 BENHKOI KUTBKICTIO YB’SI3HCHB, IO
NPHU3BEJIO 10 HA3BHYAWHOTO IEPeHACEIICHHS B’ I3HULIb.

29. B GaraTtpox kpainax, siki BigimaB KIIT, 3okpema B LleHTpansHiit Ta CxigHii
€Bporri, TPUMIIIEHHS U1 B’S3HIB 3a3BUYAll SBIIE COOOIO 3araiibHi CIIANbHI BEIAKOL
BMICTKOCTi, B IKHX € BCi UM Maibke BCi HEOOXiHI YMOBHU iCHYBaHHSA, TaKi sIK: JIKKa,
JKUTIIOBA TUIOMma, caHiTapHi mpuMimeHHs. KIIT mporectye mpoTe caMoro MpHHIAITY
iCHyBaHHS TOMIOHMX TPUMIMICHb B 3aKPUTUX B S3HUIMX, i I (aKT IMOCHITFOETHCS
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TUM, IO 3a3BHYail B IUX CHAJIBbHAX B’SI3HI YTPUMYIOThCSA 332 HECTIPHATIUBHX YMOB
ckymueHHA. be3 cyMmHIBY, pi3HI (akTopH, BKIIOYAIOYM TPAAMIIl YTPUMaHHS Yy
B’SI3HUILIX, 3yMOBJIIOIOTh B NEBHHUX KpaiHax IepeBary 0araToociOHMX NpUMILIEHb Y
B’SI3HULX HaJ OJMHUYHMMHU KaMmepamu. IIpoTe IiJIKOM OdYeBHIHO, IO HENOJIKIB
TAKOrO YTPUMAaHHS, KOJIM JECATKH B’SI3HIB JKMBYTh Ta CIUIATH pa3oM, HabaraTto
OirblIe, HiXK TIepeBar.

Benmka BMICTKICTh CITaJIeHb HEBIJBOPOTHO TATHE 3a 0000 1030aBlIeHHS X mpaBa
YCaMITHUTHCH B 1X IOJEHHOMY JKUTTI. BiiblIe TOro, BUCOKMM € PU3NK HACHIBCTBA Ta
3aisIKyBaHHS. Taki JKHJIi yMOBH CTHMYINIOIOTh PO3BUTOK 3JIOYMHHHX CYOKYJIBTYp Ta
CHPHSAIOTh MIATPUMAHHIO €THOCTI KPUMIiHAJIBHUX YIpyNnoBaHb. Lle yHEMOXIHBIIOE
BIMOBIMHUN KOHTPOJh 3 OOKy MepcoHaNy B’S3HHUIN, OCOONMBO y BHUIAIKax
3aBOpYIIEHb, 30BHIMIHIX BTPYYaHb, IO MPU3BOASATH 10 3aCTOCYBAHHS CHIIN. 32 TAaKUX
YMOB BiAIOBiZIHE PO3TAIIyBaHHS B’SI3HIB, IO 0a3yeThCS Ha HEITOOJMHOKHX PU3HKaX
Ta HEOOXiMHIN OIlHII, TaKOX CTa€ Malo MOXJMBHM. Bci 1 mpobmemmu
3aroCTPIOIOTHCS, KOJM KiTbKICTh YTPUMYBaHHX OCIO TepeBHINye AOLIIbHUIN PiBEHb;
Jlalli e TATHE 32 cO0O0I0 CHTYAIilo, 32 SKOi MOTipPIIyIOThCS CaHITapHI YMOBH, TaKi SK
YMUBAJIBHUKH, HEIOCTATHIM € PiBEHb BEHTWIALII, IO MIPU3BOJUTH I Oarathox oci0
JIO TIPUKPUX YMOB.

KIIT TuM He MEHII Ma€ HaroJIOCUTH Ha TOMY, [0 3MEHIIEHHS KiTbKOCTI MPUMIIIEHb
Juis 6araTbox oci® B OiK MEHIINX MPUMIIIECHb Ma€ CYNMpPOBOPKYBATHCh 3aX0/1aMH, SIKi

0 JO3BOJIATIN B’SI3HIM MOPOBOAWTH IIEBHY YaCTUHY AHS 34 ,Z[OIIiJ'H)HI/IM 3aBJaHHAM I103a
MEXKaMH HpI/IMiHICHHSI, J€ BOHHU MCUIKAKOTbH).

49. Bignosigni BuTsaru 3 7 3aranbHoi Jlomnosiai 3 misuibHOCTI KIIT, mo
oxormoe mepiox 3 1 ciungs no 31 rpyaus 1996 poky, CPT/Inf (97),
omyOmikoBaHoi 22 cepnHsa 1997 poky (3 mojanblIMMM TMOCHJIAHHSIMU Ha
Hpyry Honosigs KIIT 3 1 ciuns mo 31 rpyans 1991 poky [CPT/Inf (92) 3,
paragraph 46]) roBOpsITh HaCTyIIHE:

«[lepenacenena B’A3HWI NPU3BOJWTH O CKYNUEHHS Ta HETITIEHIYHOTO
pO3TalryBaHHS; HEMOXIIMBOCTI YCaMITHUTHCh (HaBiTh i dYac CHPaBISHHA
¢izionorivHNX 1mMoTped); 3HWKEHHS AISUIBHOCTI M03a MEXaMH KaMepH 4epe3 Te, 10
KUTBKICTh B’SI3HIB TIEPEBUINYE KUTBKICTH IEPCOHANY Ta JOCTYITHI MOXKIIHBOCTI;
NEPEBAaHTAXKEHHS MEIMYHHMX YMOB; 3POCTaHHS HAIPYrH i, OTXKE, HACWIBCTBA MIXK
B’SI3HAMU Ta B’SI3HAMMU 1 iepcoHanoM. | meit mepenik He € prueprmanM. KIIT miftros
BUCHOBKY, [II0 HECIIPUATIIMBI HACTIJKH NepPEeHACEICHHS NPU3BOAATH 0 HETIOACHKHX
Ta TaKHX, 0 MPUHWKYIOTh TiIHICTh, YMOB TPUMAHHSD).

3. Honosiov KIIT 6i0 2002 poxy nicas 6i06ioun Ykpainu

50. CtocoBHO TyOepkynbo3y JlomoBink Kowmirery 3 mnomepemkeHHs
Toptyp micns BiaBiauH Ykpaiau B 2002 pomi (CPT/Inf (2002)23) roBoputs
HACTYITHE:

«...B 1Box monepenHix gomnoBimgx KIIT merampHO posmisgana Ifo mpobdiemy, mo
BIUIMBA€E Ha MEHITeHIiapHy cucteMy Ykpaiau. B 2000 poui cTan cnpaB y BiBiZaHHX

3aKmagax OyB TakuM Jke Oe3HamifHWM, SK i B MUHYJIOMY, KOJIH Benacs 60poTr0a 3
TYOepKYIIb0O30M Ta JIIKYBaHHSM B’SI3HIB, 1[0 CTPAXKIANIM Ha IFO XBOPOOY.

KIIT 3Bepraerbcs Mo yKpaiHCBKOI BiIagy, IIO0 3aleBHUTH, IO ICHITEHIIapHA
cHUCTeMa 3HAaXOAWTHCS B CTaHI BTIJIEHHS cTpaTerii e()eKTHBHOTO BUSIBICHHS Ta
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00poTEOM TIPOTH TYOEpPKYIHEO3y, JOTPUMYIOYHCh BXE BTUICHHX pPEKOMCEHIAIIN
(muB. maparpadu 153 ta 154 Jlonosixi Bix 1998 poky ta maparpad 51 Jlomosiai Bin
1999 poky, a Takox 104 maparpad Buie).

...YMOBH OyNH CHIPHUATINBUMH JUTS TIOIMIMPCHHAS XBOPOOU Ta CTAHOBJIATH HEOC3MEKY
JUTSL 37IOPOB’sI: 30KpeMa, He OyIIo JOCTYIy IO ACHHOI'O CBITIIa UM CBIXKOTO TIOBITpS,
piBEHB TITiEHIYHHX YMOB HE € JOCTATHIM ... Biiblne Toro, B CBITJI iHIIUX TaHWX,
oTpuMaHuX jeierariero, Komiter pexkoMeHaye, MO0 KOXHOMY XBOPOMY Ha
TyOepKyIb03 JI03BOJIMIIHM ITPOBOANTH NPUHANMHI TOIUHY Ha BIIKPUTOMY ITOBITPI.

...PexoMennarii (o0 METUIHUX TTOCTYT):

— Mae OyTH BXHUTO HEOOXiZHMX 3axOAiB, MO0 3a0e3NMeYnTH BiIIIOBITHE
MOCTa4YaHHS MEJVKAaMEHTIB JI0 TEHITCHIIapHUX YCTAaHOB, HAA3BHYAlHE 3HAYCHHS
HAJA€ThCS TIOCTAYaHHIO MEIMKAMEHTIB, HEOOXITHUX IS JIKYBaHHSI TYOEpKYyIhO3Y
(maparpacdu 104, 106 Ta 111);

— 3abe3meunTH, MO0 B ycCiX TNEHITCHIIAPHUX 3aKiafax KOXXKeH HOBOIPHOYIIHHA
B’sI3¢Hb OYyB HAJEKHMM YMHOM OOCTEXEHHH JiKapeM SKHAWIIBUAIIE MIicIs HOTo
npuOyTTS; 32 BUKIIOYEHHSM OOCTaBWH, KOJNM OTJISAA Mae OYTH IIPOBEICHO B IEHBb
npuOyTTS 10 MEeHITeHiapanX 3aki1aiB (maparpad 108);

— YKpaiHCBKI BIaJHI OpPraHW MaloTh 3a0e3MeunTH, 100 MEeHiTeHIiapHa cHucTeMa
MOTJIa BUKOPHCTAaTH CSQEKTHBHI 3aXOAM 3amo0iraHHA Ta MPOTHUMIIl TYOepKyIbo3y,
JIOTPUMYIOUMCh HaJJaHNX paHille pekoMenaamii (maparpad 111);

— BCIM B’S3HAM, IO CTPAXJAIOTh Ha TYOEpKynbo3, Mae OyTH rapaHTOBaHA
IIOHAIMEHIIIe TOANHHA NPOTYJISTHKA Ha BIAKpUTOMY TOBiTpi (Taparpad 112)».

4. Jlonogiov Bcecsimuvoi Opeanizayii 300pog s 6io 2004 poxy

51. BimmoBigai Butaru 3 gomoBiai BeecBitHpoi Opranizarii 310poB’s
CTOCOBHO YKpaiHU KaXXyTh HACTYITHE:

«...Tybepkynpo3 € mie onHi€l0 MpoOIeMol0, Ha Ky CTpakaae YKpaiHa. Xoda
3axBopioBaHHsA Ha Oanmmy Kempmerra-I'epena 3pocrae 3 1993 poky Ha 93 % y
MOpIBHAHHI 3 KiHIeM 90-X pOKiB, 3apeecTpOBaHMX BHMNAJKIB MOOLIBIIANO BABIUI 3
gaciB He3alekHOCTI, 3 32,2 pumaakiB Ha 100 000 oci6 B 1991 pomi go 66,5 Bunagkis
Ha 100 000 oci6 B 2000 pomi i mpubmmro 91,3 Bumagkis Ha 100 000 oci6 B
2002 pomi. Curyamiss € HaI3BHYAHO KPUTHUYHOIO CEpel HACEICHHS B’S3HHUIb, IO
ckanaoTts 30 % Beix XBopux Ha TyOepKyiIp03 B YkpaiHi. Bussieno, mo 14 000 oci6d
3-momibk 200 000 HacenmeHHs B’S3HHWIB XBOpI Ha TYyOEpKyIlb03, IO JOPIBHIOE
saranpHONpuitHATOMY piBHIO 7000 oci6 ma 100 000 oci6. Bimeme Ttoro, 40 %
CMEpTENBHAUX BHIAJKIB Y B’SI3HUILIX CIIPHYMHEHI 3aXBOPIOBAHHIO HA TyOEpKyib03. B
TOW e Yac IIBUAKO 3pPOCTA€ CTIHKUHA 1O JIKIB TyOepKyJIb03, IO CTAaBUTh HOBY
npoOIeMy Tepes; CUCTEMOI0 OXOPOHHU 3JI0POB’s, OCKUIBKH HOTrO BaK4e Ta JTOPOXKUC
nikyBatu. Jlociimkenas, mo Hagiinum 3 YepHirosa, CBiquarh mpo Te, M0 TPUOITH3HO
50 % HOBMX XBOpPHX Ha TYOEpKylIb03 MAIOTh OMip HIOHAWMEHIIE 10 OJHOTO 3
npenaparis; y 10—15 % Bumankax icHye omip 10 AEKUIBKOX IpenapaTiB..

IMoripmennst cuTyamii 3 3axBOPIOBAaHHSIM Ha TyOepKynb03 B YKpaiHi, IO
BiJI3HAYajocs paHime, 3aBasaye OaratboM (hakropam. HemoctatHicTh (hiHAaHCYBaHHS
MPU3BOAUTE 1O HEMOXIWBOCTI MOJEPHI3yBaTH Ta OONQAHATH NPUMIMICHHS IS
JMiKyBaHHS TyOepKylmbo3y, 30KpeMa IiITPUMYBAaTH 3arajlbHUN piBEHb MEIMIHHUX
MOCTYT, IO TMPH3BOMUTH 1O 3HIKEHHS JOCTYIYy IO MOCHyr. Takox IpoIOBKEHHIO
3pOCTaHHS TYOEPKYIbO3HHUX MOKXIHKIB crprsuia emigemis BIJL, 50 % mopocnux, mo
nomepin Big CHIly y 1997 poui, xBopinu Ha Tyoepkynso3. Ha manmii yac 54 ocobu
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Ha 100 000 HaceneHHs, SKi XBOPilOTh HA TYOEpKyb03, MaroTh BIJI. Omip go 6aratbox
mpernapariB sl JIIKyBaHHA TyOepKynbo3y Oylno CIpPUYMHEHO HEaJAeKBaTHUM
JIKYBaHHSAM Ta 4Yepe3 Opak MeIWYHOro IOCTa4yaHHs. Y BIANOBIOb HA EMiJeMil0
TyOepKynbp03y MiHICTEpCTBO OXOPOHHM 370pOB’sl pHiiHsUI0 HarioHansHy mporpamy
60poThOM 13 3aXBOPIOBAHHSIM Ha TyOepkynbo3 Ha 2002-2005 poxu. Ls imimiaTnBa
oTpuMasia 3HauyHy MATPUMKY 3 Ooky CBiroBoro 0OaHKy, sSIKMH BuminuB 60 MIH.
nomnapis CIIIA na [Ipoekt KonTpomto 3axsoproBanocti Ha BIJI/CHI[».

5. NJonogiob Cgimosoco 6auKy w000 3ax80p08aHoCmi Ha myOepKyibo3
6 Ykpaini

52. BimgmoBigui Butaru 3 Crpaterii CBiToBOoro ©0aHKy BiIHOCHO
¢inancoBoi nonomoru kpainam (CIK) cBimuats mpo HactynHe (document
no. 20723-UA, August 16, 2000):

«...YKpaiHa Ma€ JOBTY iCTOpif0 €PEKTUBHOTO KOHTPOIIO TYOEpKY/IbO3y Ta IHIIHX
iH(eKifHnX 3axBoproBaHb. CIemiani3oBaHi JiKapi Ta iHION MEIUYHI TpPaIliBHUKH
no0pe TpeHOBaHi, CHCTEMa KOHTPOJIO 3a TYOepKyJIhO30M Ma€ NOBIY Ta CIaBHY
icropito. IIpore cucrema 3iTKHynacs 3 (IHAHCOBHMH TPYJHOIIAMH B IIE€Piox
eKoHOMiyHOi HecTtabinpHOCTI. [To Beilt kpaiHi, sk y MiHICTEpCTBI OXOpOHH 3710pOB 4,
Tak 1 y B’A3HMIAX, HEOOXiTHO MOAEpHI3yBaTH oOmagHaHHA MO OO0poThOI 3
TyOepKyIIb030M, 0OCOOIMBO JTA0OPATOPHI YMOBH, 3 THM, II00 BHIAJKU 3aXBOPIOBAHHS
Ha TyOepKynb03 OynM paHimie BHSBIEHI Ta JIKyBaIHucs OimbIl eeKTUBHO.
AmOynaTopHe JIIKYBaHHS TakoX MOTpedye yIOCKOHAJIeHb 3 THM, MO0 Kparie
BIJICITITKOBYBAaBCS  JIIKyBaNbHWN pexuM. JleTanmsHW aHami3 MUTaHb MIOAO
3aXBOPIOBAHHS Ha TYOEpKyIh03 BUKIIAJEHO B CeKIii B.

...EmigemionoriuHa cuTyarist 3 3aXBOPIOBAaHHS Ha TYOEpKylnb0o3: B pe3yibTaTi
BceOIYHOI Ta Ai€BOI CHCTEMH KOHTPOIIO 32 MOMIMPEHHAM TYOepKynbo3y B 1990 porti
Ykpaina mpogeMOHCTpyBaia MEHITY KUTbKICTh XBOPHX HA TYOEPKYJIb03 B TEMEPilIHIN
nepion, 16,465 xBopux 3 mokasHukoM 32 Bumagkd Ha 100 000 oci6. Takox sk i B
0araTb0X HOBHX HE3aJICKHHUX Jep’kaBaX, PiBEHb 3aXBOPIOBAHOCTI Ha TYOEpKylIb03
HaJ3BHYaliHO 3pic B VYKpaiHi 3 waciB HezanexHocti, miciast posmaxy CPCP. [lo
1999 poky KimbKicTh XBOpHX Aocsaria 32,691, 3 mokazHUKOM 65, mo BABiIYi OLTbIIe,
Hix Y 1990 pomi. [Toka3HHUK BapitO€ThCs B 3aJISKHOCTI Bifl aIMiHICTPATHBHOI OMHHUII
Big 35,9 y Kuesi Ta y 72,9 y 3anopixoki. bimzeko 30 % Bcix XBopux Ha TyOEpKyiIb03
B VYKpaiHi cKIamaroTh B’sS3HI Ta Jromy, ski yrpumyrotecss B CI30. Ilpobnemn
MIepeHacesIeHHs, IOTAHOTO XapudyBaHHS, CIi3HLNIA [IarHOCTHKA Ta HEJOCTAaTHICTh
MEIWKAMEHTIB, sKi [TOOpe BiOMi B’S3HUIM, TMOTIPIIYIOTH CHUTYaIlilo 3
3aXBOPIOBAHHAM Ha TyOepKynbo3. biuzpko 14 000 oci6 3 200 000 B’s3HIB B YKpaiHi
XBOpi Ha TyOepKynbo3 (3aranpHomnpuitasiTe — 7000 oci6 Ha 100 000 oci6). Copox
BIJICOTKIB CMEpPTENbHUX BHWIIAJKIB Yy B’SI3HHUIAX NPUIMAJAIOTE HAa XBOPHX Ha
TyOepKYIbO3.

Omip opraHi3My JikaM IpOTH TyOepKynbO3y, IO BaXkue BUSBHTH Ta JIKyBaTH,
mBHUIKO 3poctae. [lomepenHi pe3ynbTaTH IEMOHCTPYIOTH, IO ITOJOBHHA IIAIIi€HTIB
Ma€ omp MNpuHAWMHI 10 OFHOro mpemapary, Toai sk omip Ha ISONIAZID,
RIFAMPICIN (ki BiZHOCATBCS [0 JiKiB, sIKi HAWYACTIIIe BUKIMKAIOTH OIIip, JWB.
noxatok 11, TexHiuni Tepminm) npucyTHii B 10—15 % BunankiB 3axXBOpIOBaHHS.

...B mimomy, 75-80 % BumanakiB 3aXBOPIOBaHHS IPHIAJAIOTH Ha BIKOBY IPYITy Bif
20 1o 59 poxkis. [IponopuiliHe BiZHONICHHS XBOPWX Ha TyOEpKYIIbO3 YONOBIKIiB Ta
KiHok ckiamae 7 Ha 1. ITokasHmk xBopoOm 3pic Ha 141 BifCOTOK cepel MiCBKOTO
HacesieHHs B Tiepion 3 1990 poky mo 1998 poky, Tomi K 3piCT HBOr0 OKa3HUKA Cepe]
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CUTBCHKOTO HACEICHHSA CKIaB 67,2 BiICOTKW. Bumagku 3axBOprOBaHHS Ha
TyOepKYIIb03 MiaTHOCTYIOTHCS 3HAYHO IIi3HINIE, HAa OLIBII YCKIaJHCHHUX CTaJisX
XBOpOOH, HI)K B IHIIMX paliOHax CBITY.

KombGinamist ¢axropis mocwiioe emigeMio. B mepiox exoHOMIYHOTO 3aHenanry
MeIMYHI TOoCIyru He Oynu CTiHKuMHU. JlOCTYIHICTh MEAMYHOI JOTIOMOTH 3HU3HIIACS
Ta 3pOCTaHHs PIiBHS HE JIKYyBaHHS XBOPOOM pa3oM 3 JEIECHTPANI3aLi€0 MOCIYT IO
perioHax Ta 0€30IIaTHUX AWCIAHCEPIB ... IPU3BEIH JIO eIiJieMid TyOepKylibo3y Ta
Blly. B 1997 pomi 6mu3sko 30 BimcoTkiB mopociux, iHGpikopanux Ha CHI, Ta 50
BIJICOTKIB JopociuxX, mo nomuparote Big CHIy, Oymn Takox XBOpUMH Ha
TyOepkynb0o3. Omip 10 0araTboxX JiKiB NMPOTH TyOepKyabo3y OyB CHPHUIMHEHHH
HeaJIeKBaTHHUM JIIKyBaHHAM Ta OpaKoM MEANYHOTO ITOCTaYaHHS.

6. /lonogiow /lepacasnoeo /lenapmamenmy CILLA (2004)
53. Bimnoinni Butsru 3 JJonosini [lep:xaBHoro JlemaprameHty:

«...YKpaiHa, ITIOKa3HHK 3aXBOPIOBaHb HA TYOEpKyJabO3 B sIKiH CTaHOBUTH 95 ocibd
mopigro Ha 100 000 ocib, mocigae BockMe Mictie B €Bpomi Ta €Bpasii. BiamosimHo 10
I'moGanmpHOTO KOHTpOIIO 32 TyOepkymp030M BO3: 3a lomosimaro BO3 2004 B YkpaiHi
3a 2002 pik 3apeectpoBano 47 000 BumankiB 3aXBOpPIOBaHHS Ha TyOepKyIb03. 3 HUX
ONMM3BKO TIONIOBMHM 3apakeHHs depe3 ciauHy, 43 xBopmx Ha 100 000 oci6. B
2003 pori Hamionaneroto Ilporpamoro 3a koHTpomem TybOepkymnsozy (HTII)
3apeectpoBano 40 271 BumaakiB 3aXBOprOBaHHA Ha SS+ 3 MokazHUKOM 76 ocid Ha
100 000 ocib, mo Mmaibke myOmioe med mokasHuMK. B YkpaiHi icHyBamM CyTTEBi
Mepenikoad IoAo iMIuleMeHTanii pekoMmennosaHoi BO3  Ilporpamu Teparii,
KopoTkocTpokoBmii miaXiz, MO € Pe3yabTaToOM yCTAJIEHOrO 3aCTaplIoro MEIHMIHOTO
MiX0My A0 JiKyBaHHS TyOepKynapo3y Ta ympaBmiHHS. [Ioka3HHKHM 3aXBOPIOBAHb HA
TyOEepKy/Ib03 TaKOX BiAOMBAIOTH MOTIPIIEHHS CHCTEMH OXOPOHH 3/10pOB’sl B YKpaiHi
3 MomeHTy po3nanxy CPCP na mouarky 90-x pokis. Lleit po3nan cipusiB mommpeHH:o
iHpEeKnifHUX XBOpOO, BKIIOYAIOYM TyOepKylIp03 Ta Omip 10 JIKIB HpPOTH
TyOepKynb03y, B 0araTb0X KOJMIIHIX PaAsHCHKHUX peciyOiikax. YKpaiHi He BHamocs
MiATPUMATH TIOTIEPEIHIO 1HPPACTPYKTYPY JiKyBaHHS TYOEpKyIb03y, 1 BOHa OTpeOye
HOBHX MiJIXO/iB y O0pOTH0i 31 3pOCTaHHAM NPOOIEMHU TYOCPKYIbO3Y».

ITPABO
I. IIOITEPEJIHI 3AYBAXXEHHSA

A. Ho3uuisi npeACTABHUKA 3asiIBHUKA

54. VYpsn 3a3HauuB, mo nad Llyasrin He Mo aB KOAHOTO TOKYMEHTY 10
Cyny, skuii 6M NOBOJUB, IIO BIH € NPEACTAaBHUKOM 3asBHHUKA I 4Yac
npoBakeHHsd B Cyni. binbie toro, Ypsia crBepmxysas, mo nad Lynasrin
HE € «aJ]BOKaTOM, YIIOBHOBAXCHUM 3aKOHOM MPAKTHUKYBAaTH B Oyb-sKiii

3 Jloroipaux CTOpPiH», OCKUIBKH BiH € CyTO I'POMAJCHKHM 3aXUCHUKOM,
npU3HauYeHUM BceykpalHCBbKMM KOMITETOM 3 3aXUCTy NpaB JIOAWHU Yy
Binnunpkiit o6nacti. BinnmosigHo, Ypsi 3anpornoHyBaB BUIYYHUTH 3asBY 3
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peecTpy cmpaB uepe3 Te, IO ii He OyJo MOJaHO KEPTBOI MOPYIICHHS
KonBeHuii yu HaJIe)KHUM YMHOM YIIOBHOBQ)KEHUM 3asBHUKOM. Y Psi/i TAKOX
3a3Ha4yMB, 10 OCKUIBKU JOBIpEeHICTh Oyso maroBaHo 26 tpaBHs 2003 poky,
3asBy Ma€ OyTH BiIXWJICHO 4epe3 Te, L0 3asABHHUK HE JOTPUMABCS YMOBH
OPUMHATHOCTI B YacTHWHI MOJAHHS 3asBH NPOTATOM ILIECTHMICSIYHOTO
CTpOKY, nepeadauenoro CyaoMm i NOJaHHS 3a5B.

55. 3agBHMK He OroAMBCs. 30KpeMa BiH CTBEP/XKYBaB, 1110 BiH 3HAB IPO
3asBy 10 Cyny 3 MoMenTy ii moganus (2 ceprus 2001 poky) i moroauscs Ha
fioro mpeacraBuunTBo B Cyni manom Ulymerinum. Ilpore BiH OyB He B
3MO031 HaJICIaTH 3a3HAYCHHH JMCT paHillle, OCKUIbKM T0JIOBa BUIPABHOL
ycranoBu Ne 316/83 BigMOBHBCS MOCBiMUMUTH Horo miamuc. bimemie Toro,
BiH nonaB g0 Cyny nosipeHicTh Bim 26 TpaBHs 2003 poky, HOCBiIUEHY
r0JIOBOIO BUIPaBHOI ycTaHOBH Ne 5.

56. Cyn Haranye, 1mo BiAnoBigHo 1o npaswia 36 Permamenty Cyny, y
BUMA/IKY, KOJM 3asiBHUK OOMpAE MPEICTaBHUITBO IOPUCTOM, 3aMICTh TOTO
o0 MpeacTaBIsATH CBOI iHTepecH camomy, M. 3 mpaBuia 45 Permamenry
Cyny BuMarae mojadi JOBIPEHOCTI YM MHUCHbMOBUX MOBHOBAXCHb BUMHSTH
Iii caMMM TpeACTaBHUKOM (IuB. yxBany y cupasi Willis and Others v. The
United Kingdom (dec.), Ne 49764/99, Bin 4 Gepe3ns 2003 poxy). Bin
3a3Hayae, M0 NEeBHI JOKYMEHTH, 30KpeMa Taki, K OpJep aABOKATCHKOTO
00’enHaHHs, K1 YITKO HE 3a3HAYalOTh TOW (PaKT, IO 3asBHUK HAJLIHUB
MOBHOB2XEHHSAMHU  NpPEJACTaBHUKA  3aXUIIATH  Horo  iHTepecH B
€BporneiicbkoMy Cyi 3 MpaB JIOJAWHN, MOXKYTh 03HAYaTH, 1110 NPEACTaBHUK
Ma€ MMOBHOBAXKEHHS BUMHSATU Oyb-sIKi MPABOBI Jlii, MOKJIMKaHI MOKPAIIUTH
CHUTYallil0 3asBHUKA, BKJIIOYarOuu nmojaHHs 3as8u 10 Cyay (AuMB. yxXBaiy y
cupasi Falkovych v. Ukraine, Ne 64200/00, Bix 29 yepBus 2004 poky). Cya
TakoX 3a3Hauae, mo naH Lynerin gisB BiAg iMeHI 3asBHHUKA BiJl CaMOTO
MOYaTKy NPOBA/DKEHHS $AK HOro TIpOMaJChKUN 3aXUCHUK Ha MiACTaBi
pimenHss Bceykpaincekoro Kowmirety 3 3axucTy ImpaB JIIOAUHU Y
Binaunpkiii obmacti Bim 24 xoBTHi 2000 poky. bimpime TOro, BiH
HamaraBcsi OpaTu ydacTh B KPHUMIHAJIBHOMY TIIPOBADKEHHI B SKOCTI
IPOMAJICBKOTO 3aXMCHUKA 3asBHHMKA, 110 BOAYAETHCS 3 MaTepialiB CIIPaBH,
Ta, AK HOro aJBOKaT, BIH Mae€ IMpPaBO NPEACTABIATH 3asiBHUKA B
npoBakeHHi B Cy/i.

57. 3a mux o6craBuH Cyn BBakae, IO pilIeHHS Bix 24 >KOBTHA
2000 poky Ta JIUCT MpO HaJaHHSA MOBHOBa)KeHb BiJ 26 TpaBHs 2003 poky €
JOCTaTHIMM  Ais  HAOyTTSs YMHHOCTI JOBIPEHOCTI Ta MOJIMBOCTI
NpPEACTaBIATH iHTepecH 3asiBHHKA B KoHBeHLIHOMY mpoBapkeHHl. OTxe,
3amepedyeHHs YpsAy CTOCOBHO HENEPEKOHJIMBOCTI Ta HEIOTPUMAHHS
HIECTUMICSIYHOT'O CTPOKY MarOTh OyTH BiAXHJIEHI.
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B. 3n10BKMBaHHA NPABOM Ha MOJAYY 3asiBH

58. Ypsia cTBep/uKYBaB, IO aJBOKAaT 3asBHMKA YMHCHO 3a3HAYMB B
nonanux HUM A0 Cyay AOKyMeHTax, 30kpeMa B nucTi Big 21 uepsus 2001
POKY, L0 3asBHUK HE MIl OCKAp)KUTH pilleHHs BIHHUIBKOTO paiiOHHOTO
CyIy, OCKUIbKM HOMy He OyJ0 NMpH3HAuYeHO aJBOKara i oMy OpakyBaio
HABUYOK 3axXWIaTH ce0e camMoCTiiHO. Ypsa 3a3HAuyuB, M0 3asBa, sKa
yMHCHO Oa3yBanach Ha omuci ()akTiB, B SKHX OyJIO MPOIMYLIEHO KIIOYOBI
noJiii, B MPUHIIMII, MOXE SBJIATH COOOI0 MOPYLICHHS IMpaBa Ha MOJAHHSI
3agBU B po3yMiHHi m. 3 ctarti 35 Konenuii. OTxke, Ypsaa 3amponoHyBaB
BIIXUJIUTH 3asBY 3asBHUKA 3 IUX M1/ICTaB.

59. IlpencraBHUK 3asBHMKA 3a3HAyMB, L0 HOMy OyJ0 HAJaHO JIUIIE
0OMEXKEHHH TOCTYI 10 KPUMIHAIBHOI CIIPaBH 3asiBHUKA 1 10 3asiBHUK, KU
HE Ma€ IOPUANYHUX 3HaHb Ta JOCBily, HE MIr 3aXHIATH ceOe cam Imia Jac
NPOBAKEHHS B Cy/l Mepiuoi iHcTaHuii. binbie Toro, BiH 10/aB, 110 HOTO
BHUMOTH MEPErJISIHYTH Ta BUBUUTH CIIPaBy OYJI0O BIAXUIIEHO KUIbKa pa3iB.

60. Cyn, 3BaXMBIIM Ha TOYKU 30pY CTOPIH Ta CBOIO MPAKTUKY 3 JAHOTO
NUTaHHA (OuB. pimeHHs y cnupasi Al&Nashif v. Bulgaria, Ne 50963/99,
. 89, Big 20 yepBHs 2002 poky), He BOauae B JaHild CIpaBi MOPYIICHHS 3
00Ky a/iBOKaTa 3asBHHKA IpaBa Ha IMojaydy 3asiBH, 0cOoOIMBOI yBaru Oyio
Ha/laHO OOMEXEHHIO WOro mpaBa Ha JIOCTYH /10 MartepiaiiB crnpaBu. OTxe,
3ayBa)KeHHS Ypsay € Oe3MiJICTABHUMU Ta MalOTh OyTH BIAXHIIEHI.

C. Hogi ckapru 3asBHuka, noaani a0 Cyay miciasi HampaBJIeHHS
CIIpaBH Ypsay-Bianosigauy

61. Cyn 3a3Havae, mo KoHBeHIHHI IHCTUTYTH MalOTh MOBHOBa)KEHHS
neperisaaTy, B CBITIII MOBHOTH BUMOr KoHBeHII11, ockapKyBaHi 3aIBHUKOM
obcraBuHu. Ha BukoHaHHs ix 3aBnaHb KoOHBEHIMHI 1HCTUTYTH BiTbHI
3aKOHOJaBYO TIyMAa4UTH (PAKTU CIIPABH, SIK BCTAHOBJICHO B IIbOMY CBITIIi, B
iHImMA crmocid, HDK I[Ie 3a3HAYeHO 3asBHUKOM, a00, SKII0O B IOMY €
notpeda, mepersiHyTH (akTu y cBiif cmoci0. binblie Toro, BOHM MaroTh
OpaTtu 0 yBaru He TUIBKU MEPBHHHY 3asBY, ajle W J10JaTKOB1 JOKYMEHTH,
MOKJIMKAH1 JOMOBHUTH OCTAHHIO, 11100 3aMIOBHUTH MOMEPEIHI IPOraIuHU Ta
HETOYHOCTI (IUB. pilleHHA y crpasi Ringeisen v. Austia, Big 16 numHs
1971 poky, Series A Ne 13, cc. 4041, n. 98, mopiBHsHO 3 c. 34, 1. 79, Ta cc.
3940, . 96-97).

62. Cyn 3a3Havae, 10 HOB1 CKapru Oy/lo MOJAHO MICJI HAIpaBiICHHS
cnpaBu Ypsiay Ta y BIANOBIIb HA 3ayBaXEHHS YPsy MO0 NPUHHATHOCTI
3asBM, 1 BOHM OasyBanucs Ha nopymenHi m. 1 crarti 8 Konsenuii. Cya
3HOBY HAaroJjoCHB, IO BIAMOBIAHO 10 MOTO MPAaKTUKH MOHSTTS «IIPUBATHE
KUTTS» IIMPOKE 1 HE Ma€ BUYEPITHOTO BU3HAUEHHS; BOHO MOXE, 3AJIEKHO
BiJl 00CTaBMH, PO3YyMITH MOpajibHY Ta (I3UUHY LUIICHICTH OCOOM (IUB.
pienns y cnpaBi X and Y v. The Nethrelands, Bin 26 Gepe3ns 1985 poky,
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Series A Ne 91, c. 11, . 22; Costello&Roberts v. The United Kingdom,
Bix 25 Gepesnst 1993 poky, Series A, Ne 247-C, cc. 60-61, mm. 34, 36). Cyn
HAroJIOIlye, 110 CTATTs 8 MOXKE MOIIMPIOBATHUCSA Ha CHUTYalii Mo30aBleHHS
cBOOOM Ta MOXE pO3INSAATHC SK HaJaHHI 3axUCTy B YMOBax
3aTpUMaHHs, KOTpl HE BIAMOBIJAIOTh PIBHIO CYBOPOCTI, MependavyeHoMy
crarreto 3 KouBeHnii (auB. pimeHHs y cnpaBi Raninen v. Finland,
Big 16 rpynus 1997 poky, Reports of Judgments and Decisions 1997-VIII,
m. 63).

63. Ilpote, nHa aymxy Cyny, i ckapru B cBimii crarti 8 KonBenmii
CTOCYIOTBCSI HE YMOB TpPUMAaHHs 3asBHUKA, aje MOPYLICHHS JeprKaBOIO
IpaBa 3asBHUKA Ha BUXIJHY KOPECIOHJAEHIIIO 3 B’SI3HMI, 111 CKapru He
BUIUIMBAIOTH 3 HOTO MepBHHHOI 3as1BU 10 Cyny, MOJaHo1 5 POKiB TOMY, SIKi
CTOPOHH BXe NpokoMeHTyBanu. Cyn BBaxae, 110, TaKUM YHWHOM, HE €
JIOPEYHHUM PO3TIISAIATH Il MUTAHHS OKPEMO Ha JaHii cTafil (IUB. pillIEeHHS Y
cupaBi Nuray Sen v. Turkey, Big 30 Oepesns 2004 poky, Ne 25354/94,
. 200; Skubenko v. Ukraine, Ne 41152/98, Bin 6 kBitHs 2004 pOKYy).

1. [IPUUHSTHICTD

A. Crarra 3 KouBeHuil

64. 3asBHUK CKap>KUBCS, IO BIH CTaB OO0’€KTOM HENIOACHKOTO Ta
TaKOTO, 1110 IPUHIKYE JIOJCHKY TiJHICTh, MOBO/UKEHHS: MOPYIIEHHS CTaTT1
3 KouBenii. 3okpema, BiH CTBEP/IXKYBaB, 110 HE OTPUMYBaB HEOOXITHOTO
MEIWYHOTO JIIKYBAaHHS Ta JOIMOMOTH TPH 3aXBOPIOBaHHI Ha TyOepKyIbo3
npu BinOyBaHHI MokapaHHSA. BiH TakoX CKap)KMBCS Ha Te, L0 YMOBH
TPUMaHHS B pI3HUX NEHITEHLIApHUX 3aKiIagax Oyau He3aJ0BUIBHUMHU
(po3mip Kamep, B SIKUX HOTO YTPUMYBAJIH, KUTBKICTh OCI0 B HMX, JIDKKA Ta
CaHiTapHi YMOBH, BEHTHJIALSA, XapuyBaHHs, IIOJICHH] MPOTYISHKH, TOCTYII
JI0 TIPUPOJHOTO CBITIIA Ta MOBITps Ta iHIIE). BiH 3a3HauyuB, mo oMy HE
Ha/aBajJd MPUIMCAHUX HOMY JIKIB Ta HEOOXITHOI MEIWYHOi yBaru mnpu
3aXBOPIOBaHHI Ha TyOepKyiIb03. CTaTTs 3 3a3Havae:

«Hikoro He Moxe OyTH MiJIaHO KaTyBaHHIO 200 HEIIOJCHKOMY YH TaKoMYy, IO
MPUHIKYE T1IHICTh, TOBOPKCHHIO 200 TIOKapaHHION.

1. Tlosuyii cmopin

65. VYpsia BBaxae, 1110 3asBHUK HE BUYEPNaB yCiX HAILlIOHAJIBHHUX 3aCO0iB
3aXHUCTy, JOOCTYNHUX JUIS HBOTO 3a YKpPaiHCBKMM 3aKOHO/JABCTBOM, [0
nonanHs 3asBu 10 Cyny. 30kpeMa, Ypsia NOCHIAaBCs Ha PIlIEHHS Yy CrpaBi
«l'ennaoiti  Haymenxo npomu  Vxpainu» (Ne 42023/98, n. 136,
Big 10 motoro 2004 poky), B sikomy Cyn IiIIOB BUCHOBKY, 110 3B€pHEHHS
0 TPOKYpaTypu B TMpUHIHMII € e(PEeKTUBHUM 3acO00M  3axHCTy,
nependayeHuM HalllOHAILHUM 3aKOHOJABCTBOM. B mbomy pimenni Cya

16



Pimenns y cnpasi "MenbHuk npota YKpainn"

TAaKOXX JIMIIOB BUCHOBKY, IO pIIIEHHS CTOCOBHO CKapr, MOJAHHUX JI0
OpraHiB MPOKYpaTypH, MOXKYTh OYTH NEperisHyTi HAllIOHAJbHUMHU CyJaMH.
Hani Ypsia cTBepaKyBaB, IO 3aABHUK MaB OKPEMY MOXJIMBICTh HOJATH
IUBUIBHUN TI030B CTOCOBHO TMOPYLIEHHS WOro IMpaB IiJ dYac HOro
yTpuMaHHs Jlep>kaBHUM JenapTaMeHTOM 3 NHUTaHb BUKOHAHHS MOKapaHb 3
METOI0 OTPUMMAaHHS BIIIIKOJAYBAaHHS 3a 3aBJIaHy MOpAJIbHY Ta MaTepiajbHy
mKoay. Ypsan mocwiaBcs Ha crarti 248-1, 248-3, 248-7 IlluBimbHOTO
npolecyabHOro Koaekey Ykpainu ta cratti 440-1, 441 ta 455 LuBineHOTO
KOZeKCY YKpaiHu. Ypsia TakoX 3a3HA4YMB, IO JOCTYIHICTh TaKHX 3ac00iB
3axucTy OyJo MiATBEPAXKEHO pilieHHsIM YepBOHOrBapAiCHKOT0 pailOHHOTO
cyay micta J{ninponerposebka Bif 1 nucronana 2001 poky, sKuii BiIXUIuB
BHUMOTH 103MBayYa 1010 KOMIICHCAIlii, alie IeTalbHO PO3TISHYB iX.
66. 3asBHUK HE IIOTOJIUBCSL.

2. Oyinxa Cyoy

67. Cyn HaragaB, 10 MaloOTh OyTM BHYEpIAHMMM JHUIIE Ti 3acobu
3axuCTy, fKi € epekTuBHUMU. Lle 000B’I30K Ypsiay, KUl CTBEPIUKYE MPO
HEBUYEPIAaHHS HAI[lOHAJIBHUX 3ac00iB 3axucry, aoBectu Cyay, mo 3acid
3axucTy OyB €(DeKTHBHUM Ta JIOCTYITHUM B Teopii Ta Ha mpaktuii. Ilicis
BUKOHAHHA Ili€i BUMOTM 3asBHHK Ma€ JOBECTH, IO 3acid 3axucry,
3alpoNOHOBaHUN YpsiioM, Oyi0 BHUYEpIIaHO, a0 3 MEBHUX NMPUYMH BiH OYyB
HEBIAMOBIAHUM ab0 Hee(hEeKTUBHUM 3a OOCTAaBMH CIIpaBH, a00 ICHYBaJIU
MeBHI 00CTaBHHM, SKi MO30aBISAIM 3asiBHUKA Bl 00OB’A3KY JOTPUMAaHHSI
miei BUMOTM (IUB. pillleHHS Yy cnpasi «/[ankesuu npomu Yxpainuy,
Ne 40679/98, n. 107, Bin 29 kBitHs 2003 poky). Cyxa migkpecitoe, mo 1. 1
crarti 35 KoHBeHIIIT Mae 3aCTOCOBYBATUCH 3 MEBHOIO MIPOO T'HYYKOCTI Ta
6e3 HagmipHoro ¢opmanizmy. bimeiie TOro, mnpaBUIO BUYEPHAHHS
HAI[lOHAJIBHUX 3aC00IB 3aXUCTy HE € aOCONIOTHUM, Ta HE Ma€ OyTH BXXUTO
aBTomMaTuyHo. [Ipu posrasai Toro, un Oyno JOTPUMAHO LBOTO MpaBUIIa,
HEOOXITHO 3BAXKUTH Ha ICHYBaHHS (OpPMaIbHUX 3acO0IB 3aXUCTy B
MpaBOBiii CHUCTEMi BIAMOBIMHOT Jep>KaBH, Ha 3araJlbHUN NPaBOBUU Ta
MOJITUYHUM KOHTEKCT, B SKHUX BOHH [IIOTh, a TaK0X Ha OCOOJHMBI
00CTaBMHM CIIPaBU Ta HA T€, YM BJIABCS 3aSBHUK J0 BCIX JOCTYIMHHUX 3ac00iB
3axXHUCTy (OUB. pilleHHs y crupaBi «Mepim npomu Yxpainu», Ne 66561/01,
. 58, Bix 30 6epe3nsa2004 poky).

68. Cyn migkpecnioe, 1[I0 BHUPIIAIGHUM THUTaHHSIM B  OIHII
e(eKTUBHOCTI 3ac00y 3aXUCTY CTOCOBHO CKapru Ha MOTraHe MOBOJPKEHHS €
MOJKJIMBICTh 3asfBHHKA MOJATH CKapry 0 HallOHAJIBHUX CYIIB 3 IIbOTI'O
NUTaHHA 3 METOI0 OTPUMATH NpsSME Ta CBO€YACHE BIIIIKOJYBaHHS, a HE
CyTO HENpsIMHUI 3aXuCT mpaB, rapantoBaHux crarrero 3 Konenmii. Llei
3aci0 3aXUCTy MOXXe OYyTHM TpPEeBEHTHMBHMM Ta KOMIICHCAaTOPHUM B
IHCTaHI[ISIX, Jie O0cOoOM CKap)KaTbCs Ha IOraHe IOBOJKEHHS i Yac
YTPUMAaHHS Ta YMOBU YTPUMAaHHS.

17



Pimenns y cnpasi "MenbHuk npota YKpainn"

69. llonmo mepioro mpumymieHHs: Ypsay, IO M030B Mae OyTH MOJAHO
70 Opra”iB NpOKypaTypd, sIKi € BIINOBITAIbHUMHU 3a JOTPUMAHHA
3aKOHHOCTI BUKOHAHHS pillleHb y KpUMiHaIBbHUX crpaBax, CyJ 3a3Hauae,
10 1€ He MOKHA PO3TIISAATH B SKOCTI €)EKTUBHOTO Ta JIOCTYITHOTO 3ac00y
3aXHMCTy, BpPAaxOBYIOUM Te€, IO CTaTyC OpraHiB NpPOKypaTypu 3a
HAI[IOHAJILHUM 3aKOHOJAaBCTBOM HE Tiependayae eeKTUBHUX TapaHTid Jis
HE3AJIEKHOr0 Ta OE3CTOPOHHBOTO TEperiisiAy CKapr 3asBHUKA (JIUB.
pimeHHst y cnpaBi «Mepim npomu Yxpainu», Ne 66561/01, m. 63,
Bix 30 6epe3uss 2004 poky; mutatis mutandis pilieHHS Yy  crpasi
«Hesmepoicuyvkuii npomu Yxpainuy», Ne 54825/00, n. 116, ECHR 2005- ...
(Butsrn), Ta «Canoe npomu Ykpainu», Ne 65518/01, n. 58, Bix 6 BepecHs
2005 poky). binbmie Toro, Ypsn He T0BiB, 10 3BE€PHEHHS 10 MIPOKYpaTypu
IPOIIOHYE BHUIII€3a3HAUYCHE IIPEBEHTUBHE 9K KOMIICHCAaTOpHE
BIJIIIKOAYBaHHs 32 3BUHYBAUCHHSMHU Yy MOTaHOMY IOBOJKEHHI Ta yMOBax
TpUMaHHS, 0 cynepeyats crarTi 3 KoHBeHIii.

70. Illono iHmUX cKapr, Kl 3assBHUK MIl MOJATH, BKIIOYAIOYH CKapru
M0 HamioHanpHUX cyaiB, Cya 3a3HauuB, IO OE€3CYMHIBHO 3asiBHUK
CKapXMBCsI JIIKapiO0 MEHITEHI[iapHOI YCTAaHOBH HAa CBOIO XBOPOOY, TaKOX
aZMIHICTpallis B’ si3HULI Oysa 00i3HaHa 3 (aKTOM, IO 3asBHUK CTPAXJIa€ Ha
TyOepkynbo3. OTke, opraHu Oyl JOCTaTHbO OOI3HAHI 3 CHUTYAII€O
3aBHHKA Ta Majld MOJIMBICTh BHBUUTH YMOBHM TpPUMaHHS Ta, SKIIO
MOJKJIMBO, 3alpolOHyBaTH KoMmmeHcalito. Toai sSK MpaBIMBUM €
TBEP/KECHHS, 1110 3asBHUK HE BUKOPUCTAB MOXKJIMBOCTEH, 3alpONOHOBAHUX
Ypsnom, Cya 3a3Havae, 1m0 nNpoOieMu, siKi MOCTalTh 3 YMOB TPUMaHHS, Ta
HE/IOCTATHICTh BIAMOBIAHOTO MEAMYHOIO JIIKYBaHHA MalOTh CTPYKTYpHY
IPUPOLY 1 CTOCYIOTHCS HE JIMIIE OCOOMCTOT CUTYallii 3asBHUKA (IUB. yXBally
y cnpaBi «Karawnuxose npomu Pociin, Ne 47095/99, Bin 18 Bepecus
2001 poky). binbuie Toro, Ypsaa He IpOJIEMOHCTPYBAaB, sIKE BIAIIKOYBaHHS
HAI[lOHAJIbHI CyAM YM 1HOI JepXaBHI OpPraHd MOTJM 3alpoIOHYBAaTH
3asBHUKY, 3B)Kal0YM HAa €eKOHOMIYHI CKJIaIHOCT1 aIMIHICTpAIlil B’ A3HHULII.

71. 3a uux o6craBuH Cyz BBaXxae, 110 110 YACTHUHY 3asBH HE MOXe OyTu
BIIXMJICHO 3 MOTHBIB HEBMYEPIAaHHSA HAIllOHAJIBbHUX 3ac00iB 3axucty. He
OyJ10 BUSIBJIEHO IHIIUX MOTHUBIB CTOCOBHO HENIPUIHATHOCTI 3as1BH.

72. Cyn BBaxae, 110, B CBITJII TO3UIIIN CTOPIH, 111 YaCTHHA 3asBU 3a4imnae
cepio3Hi nuTaHHs ¢akTy Ta npaBa KoHBeHIl], BU3HAUEHHS SKUX BHMAarae
BUBUEHHS CYTI.

B. CrarTa 13 KonBenuii

73. 3asBHUK CTBEpDKYyBaB, III0 HE MaB B CBOEMY PO3MOPSIKEHHI
edeKTUBHUX 3aco0iB 3axucTy B cBiTIi ctarri 3 KoHBeHiii, sk BuMarae
ctarts 13 Konpenuii. [{lum nonosxkeHHsIM niependadyeHo HACTYITHE:

«Koxen, gui mpaBa Ta cBOOOAM, BU3HAHI B miii KoHBeHIIii, Oy0 mOpyIIeHO, Ma€e
mpaBo Ha e()eKTHBHUH 3aCi0 IOPUIUIHOTO 3aXUCTY B HAIlIOHABFHOMY OpTaHi, HaBiTh
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SKIIO Take MOpYIIEHHS OyJo BUMHEHE 0co0aMM, sKi 37iHCHIOBaIM CBOi OQimiiHi
TIOBHOB)KCHHS.

74. VY BianoBine Ypsa mociaBcs Ha CBOI MOJAaHHS BUYEpHaHHS 3aC00iB
HAI[IOHAJILHOTO 3aXucTy (auB. maparpad 65 Buiie).

75. 3 ormsgy Ha BigxwienHs CynoMmM 3ayBakeHb Ypsay OO
BUKOPHUCTAHHS HALlIOHAJIBHUX 3aC00IB 3aXUCTY, I030B 3asBHUKA BiAMOBIIHO
no crarti 13 KonBeHuii Mmae OyTH BU3HAHO NMPUHHATHUM (IMB. maparpadu
6771 Buie).

C. Ilynkru 1 Ta 3 (¢) crarri 6 KonBenuii

76. 3agBHMK CKap>KUBCS BiOMOBiAHO a0 myHKTiB 1 Ta 3 (c) crarTi 6
KouBenii (Ta Henpsimo Ha myHKT 3 (d) crarri 6 Konsentii), mo iforo Oymo
1030aBJICHO IOPUIUYHOI JONOMOTH Yy CyZAl mepmoi iHCTaHLii. 3asBHUK
3a3Ha4yMB, II0 Yepe3 BIJACYTHICTh aJBOKaTa BiH HE MaB 3MOTH IOJATH
amessIiio Ha pilmeHHs BiHHMIBKOTO paiioHHOTrO cyny. Bin cTBepmKye, 110
Horo mpaBo Ha JOCTYH J0 Cydy, rapaHToBaHe IyHKTOM 1 crarri 6
Konsenuii, 0yno nopymeno. BiH Takox cCKap»HUBCS BIAMOBIAHO 10 MYHKTY
1 crarri 6 KouBeHIi, mo MpamiBHUKKA MiTilii, BKIOYAIOYH TAEMHOTO
areHTa (agent provocateur), migOyproBajdu HOTO Ha CKOEHHS 3JIOUYUHY
HIJIIXOM OTIEPAaTUBHOI 3aKyMiBJI1 HAPKOTHUKIB, TA HA Te€, IO iX 1ii M030aBUIH
3asBHUKA IIpaBa Ha CIpaBeUIMBHMIA cya Biax moyaTky. [locunarounce Ha 11e
MIOJIOKEHHSI, BIH CTBEPJUKYBAB, 10 HOTO 3BUHYBAYCHHSI € HECIIPABEUTUBUM.
Bin TakoX ckapKMBCS Ha Te, [0 HE MaB BIANOBIAHOTO Yacy Ta
MO>KJIMBOCTEH MIATOTYBAaTH CBiM 3aXUCT, 1 Te, IO MEBHI CBiAKU He Oynu
JNOMHTAHI MiJA Yac CYZOBOTO  poO3MJIsny. BiqmoBigHI  MOJIOKEHHS
nepen0ayvaroTh:

«l. KoxxeH Mae mpaBo Ha CHpaBeJIMBHH 1 MyOMiYHHI pO3IIs HOTO CHpaBH
YIIPOAOBXK PO3YMHOTO CTPOKY HE3AIEKHHM 1 OE3CTOPOHHIM CYIIOM, BCTaHOBJIEHHM
3aKOHOM, SIKMH BUPIIINTH CHIp I0JI0 HOro mpas Ta 000B’A3KiB IUBLIEHOTO XapakTepy
ab0 BCTaHOBUTH OOTPYHTOBAHICTH OYAB-SIKOTO BHCYHYTOIO IIPOTH  HBOTO
KPUMiHAJIBHOTO OOBHHYBA4YCHH. ..

3. KoxHuil oOBHMHYBaueHHI y BUMHEHHI KPHMIHAJIFHOTO IIPABONOPYIICHHS Mae
IIOHAIMEHIIIe TaKi mpaBa:

b) MaTu 4ac i MOXIJIMBOCTI, HEOOXiTHI IS IMiATOTOBKH CBOTO 3aXHCTY;

C) 3aXUIIAaTH ce0e OCOOMCTO YH BUKOPUCTOBYBATH FOPHANYHY JTOTIOMOTY 3aXHCHHKA,
BHOpaHOTO Ha BJACHHUH pPO3Cyd, ado — 3a OpakOM IOCTATHIX KOIITiB UIS OIDIATH
IOPUIMYHOI TOTIOMOTH 3aXHCHHKA — OIEPXKYBAaTH TaKy AOIMOMOTY 0e30IUIaTHO, KOJIH
[bOT'0 BUMAraroTh IHTEpECH PaBOCY IIS;

d) nmonuryBaTH CBigKiB OOBHHYBaueHHSA a00 MO0 iX JOMHUTAIM, a TAKOXK BUMAaraTH
BUKIIUKY ¥ JIONMMHTY CBiJKIB 3aXWCTy HAa THX CaMHX YMOBax, IO H CBIiIKiB
OOBHUHYBaUYCHHSL...»
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1. 3aysaosicenns cmopin

77. Ypsan cTBepIXKyBaB, L0 IO CKapry Mae OyTH BiIXHJICHO yepes
HEBUYEPIAHHSA 3acOo0iB  HAIlIOHATBHOTO  3aXHCTy. 30KpeMma, Ypsia
CTBEp/KYyBaB, [0 3aiBHUK HE TMOPYIIMB THMTAaHHSA [PABOBOTO
NPEICTaBHUIITBA B XOJl amessAliifHOTO MPOBA/DKEHHS Ta HE 3alepeurB
JOTUT MEBHUX CBIKIB a00 1HIII MOpyLIeHHs Horo mpas. HaToMicTh 3assBHUK
MIPOCUB NP0 NOM’SIKIIIEHHS TTOKapaHHS.

78. 3asBHUK 3amepeuuB Iie. BiH 3a3HauymWB, 10 BiH HE MII 3aXUIIATH
ce0e, OCKUIbKM HE Ma€ CIeliajbHUX IOPHAWYHUX 3HAaHb Ta IOPUIMYHOTO
npeicTaBHUKA. TakuM YHHOM, BiH HE MIr €(EeKTUBHO OCHOPIOBATH
NPUMHATHICT JIOKa3iB, HAJaHUX MIUIIII€I0, YU BIACYTHICTH IPaBOBOTO
NpPEJCTaBHUITBA Ml Yac PO3CIiAyBaHHS Ta CyIOBOrO po3risiay. bimbrie
TOT0, HOro amensuis Oyja CKJlaZieHa B 3arallbHUX TePMiHaX, 3 OISy Ha Te,
10 BiH MHUCaB ii caM, sSIKa CTOCY€EThCS JIMIIE BUMOTHU BIiKIACTH BHHECCHHS
BUPOKY Ta 3BUIBHUTHU HOTO 3-11iJ] BapTU. 3asiBHUK 3pOOMB BUCHOBOK, 1110 BiH
OyB He B 3MO31 JOTPUMATH BUMOI'Y BHYEpHaHHsS HAI[lOHAIBHUX 3aco0iB
3axuCcTy 0€3 MpeACTaBHUKA, OCKUIBKM IMO30BU € HAATO TEXHIYHUMH Ta
BHUMArajy CreliaJbHUX IOPUANIHUX 3HAHb.

2. Oyinxa Cyoy

79. Cyn 3a3Havae, 110 3asBHUKY HE JOTOMAaraB aJBOKaT MPOTArOM
KPUMIHAJBHOTO TPOBA/DKEHHS Yy cropaBi. BOawaerbcs, 1m0 3asiBHUK 3a
BJIACHUM Oa)kKaHHSM BIJIMOBUBCS BiJl IOPHJIMYHOTO MPEACTABHUIITBA, SIKE, B
iHIIOMY BuUHaaKy Oyno © o000B’s3koBUM (cTaTTst 45 KOJHUIIHBOTO
KpuminansHo-npouecyansnoro Konekcy; nanani — «KIIK»; maparpad 44
Buie). CTOCOBHO MOXIJIHMBOCTI TIIOJIaHHS amensmii g0 BIHHUIBKOTO
00J1aCHOTO CYyJZy CTOCOBHO OCKap>KeHHs pilleHHs BiHHUIBKOTO pailoHHOTrO
cyny Bin 23 tpaBHs 2000 poxy 11010 MUTAHHS, MOPYIIEHOTO CTOPOHAMH,
Cyn 3a3Hauae, 1110 HalllOHAJIbHE MPABO MPUIYCKAIO MOXKJIUBICTh anessmii 1
3asBHMK HHUM CKOpHUCTaBcsi. B cBoiif yxBasni BinHuupkiii oOmacHuii cyn
BIZIXMJIMB BUMOTY 3asiBHUKA LI0J0 TIOM SIKIIEHHS BUPOKY.

80. Cyn 3a3Hauae, 10 YKpaiHChKE IMpPaBO TOrO yacy 3000B’A3yBallo
oco0y, sika Bela CIJCTBO YM CYJOBHH pO3IVIsAJ, MOSACHUTH BiANOBiAYY
Horo mpaBo Ha IOpUAMYHE IMPEICTaBHULTBO (AuB. maparpad 44 Buiue).
BoHo Takox 3000B’s3yBalo0 KOMIETEHTHI OpraHM BUAATH INHCHMOBE
nosicHeHHs1 cucteMi npaBoBoi gonomoru (crarts 21 KIIK; maparpad 44
Buuie). B xozi cynoBoro po3risay 1i HOSCHEHHsS MalOTh OYTH BKJIIOYEHI 10
IPOTOKOIY cyay. BigmoBy BiamoBizada BiJl MPaBOBOIO HPECTAaBHUITBA
Mae 0yTH 3pobiaeHo y nucbMoBoMy BUrisiai (ctatTs 46 KIIK; maparpad 44).
KIIK Takox mnepexbavae, IO HEBIAMOBIAHICTE IIMM BHUMOTaM MOXeE
MPU3BECTH JI0 CKACYBaHHS I[LOTO PIICHHS CYJOM amessIiifHol iHCTaHIIi, 1
CIpaBy MOK€ OyTH OBEPHYTO Ha HOBUI PO3IJIIs A0 CyAy MEpIIoi iHCTaHLi{
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a0 Ha [oIaTKOBEe BHMBYEHHsS 10 ciimgoro oprany (crarrti 370 KIIK;
naparpad 44).

81. Cyn BBaxae, O IMX MPOIECyaTbHUX TapaHTii Oyllo JOTpPUMAHO B
naniii cnpaBi. OTKe, HE MOKHA CKa3aTH, IO 3asBHUKA OYJIO MO30aBJICHO
MIPaBOBOI IOTIOMOTH Ha Oynb-sKiil cTanii MpoOBaHKEHHS, OCKUIBKU BiH YiTKO
BIIMOBMBCSI BiJi 1IBOr0 TMpaBa. baxaHHA JpyKHHM 3asBHUKA MAaTH
IPOMAJICHKOTO 3aXMCHHUKA IICIA TOTO, SIK MPOBA/PKEHHS Oylno 3aBEpLICHO,
IUIAXOM TMOJAHHS TpoTecTy (protest) He NPU3BENIO JO BIAMOBU B
IOPDUIMYHIA ~ JOMOMO31  CTOCOBHO  BM3HAYEHHS  KPUMIHAJIBHOTO
oOBHMHYBaueHHs1 BinmoBinmHo a0 crarri 6 Kouenuii (maparpagu 20-22
BHIIIC).

82. 3a uux o6craBun Cyn HDiATpUMYE 3amepedyeHHs Ypsaay, 1o
CTOCYETBhCSI TPABOBOTO NPEJCTAaBHUITBA, 3asBHUK JKOJHOTO pa3y He
MOpYIIYBaB IIbOI'O MHUTAaHHS B HAI[lOHAJIbHUX opraHax. OTxe, 15 4yacTUHA
3asBM Mae OyTW BiIXWJIEHA Yepe3 HEeBUUEpIIaHHS 3aco0iB HALlIOHAJIHLHOTO
3axXUCTy BianoBiaHo a0 . 1 Ta 4 crarrti 35 KoHBeHItii.

83. Cya Takox 3BKMB Ha iHIII BUMOTH 3asBHUKA BIAMOBIIHO A0 CTATTI
6, aie He 0auuTh JOKa3iB TOrO, IO BiH MOPYLIyBaB Ii MUTAaHHS Ha Oyab-
SAKHX CTaisfX, 32 (OPMOIO UM MO CYTi, B CyAl MepIIoi iHCTAHIIT YM MiJ] Yac
amnessAiifHOTO MpoBa/KeHHsA. 3a 1ux oOctaBuH Cya Mae BIAXWIUTH iX 3
NOJMIOHUX MOTHBIB, SKI BKa3aHO BHIIE —— HEBHUYEpPHaHHI 3aco0iB
HAI[IOHAJILHOTO 3aXUCTy — BiIMOBLAHO A0 M. 1 Ta 4 ctarti 35 KoHBeHItii.

D. Crarra 34 KouBenmii

84. 3asBHUK CKapXHBCs, IO JepXkaBa MOpyIIWiIa HOro eQeKTHBHE
OpaBO Ha amnessmio. 30KpeMa, HaI[lOHalIbHI OpraHu Oe3MiJCTaBHO
BIZIMOBMJIM aJIBOKAaTy 3asBHUKA y MOOAa4YeHHI 3 3acyKeHUM. binmbiie Toro,
3asBHUKY IMCPCHIKOKAIN CKApPXKUTUCA [0 €Bp0HeI>'ICLKOFO cyay 3 mHpaB
JJFOOJWMHHU CTOCOBHO CHpaBe)IJ'II/IBOCTi CYAOBHUX MPOBA/KCHDb Y cnpaBi Ta YMOB
yTpuMaHHs. Bin nocunascs Ha ctarTio 34 KoHBeHIT:

«Cyn Moxe mpuiiMaTé 3asBH Bix Oyap-sikoi ocobm, HeypsmoBoi oprasizamii abo
rpynu oci0, siKi BBaXKaroTh ce0e IMOTEPIUIMMH Bif JOIYIIEHOTO OJHI€I0 3 BHcokmx
Jorosiparx CTopiH nopymeHHs npas, BUKIageHux y KoHBeHIil abo mpoTokonax 10

nei. Bucoki [lorosipai CtopoHn 3000B’s13yI0ThCS HE IEPENIKOKATH KOJAHUM YHHOM
e(eKTUBHOMY 3IIHCHEHHIO IIHOTO MIPaBay.

85. VYpsa cnpocTyBaB I1i TBEPIKEHHS. Y Psij 3a3HAUMB, 1110 3asBHUKA HE
Oys0 1M0306aBIECHO MOXKIIMBOCTI 3BepTaTUCS 10 €BPOIEHCHKOTO Cy1y 3 MpaB
JIFOIMHU CTOCOBHO CIPABEIIMBOCTI CYZI0BUX MPOBAHKEHB Y CIIPaBi Ta YMOB
YTPUMAaHHS.

86. Cyx HaroJonrye Ha HaJA3BUYAHIN BaXKJIMBOCTI JI€BOCTI OMEpaliiHO1
CUCTEMHU MOJIaHHS MEeTullii, rapaHToBaHoi crarrero 34 KoHBEHII: 3asBHUK
a00 MOTEeHLINHHI 3afBHUKM TOBHMHHI MaTH 3MOTY BUIBHO 3BEPHYTHUCS [0
Cyny 1 He OyTH 00’€KTOM OJHOTO THUCKY 3 OOKY OpraHiB BJIQJH 3 METOIO
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BIIKJIMKaHHSI a00 3MiHM 1X TI030BIB (AMB. pilieHHs Yy cnpaBax Akdivar and
Others v. Turkey, Bin 16 Bepecus 1996 poky, Reports 1996-1V, c. 1219,
n. 105; Kurt v. Turkey, Binm 25 TtpaBus 1998 poky, Reports 1998-III, c.
1192, m. 159).

87. B 11bOMy KOHTEKCTI «THCK» BKIIOYAa€ HE TUIbKH NPSAMUN MPUMYC Ta
3aJKyBaHHS, a TaKOX IHINI HempsAMi Jii YW KOHTAKTH, IOKJIMKaHI
NEPEKOHATH YU BIIMOBUTH 3asBHUKIB MIATPUMYBaATH 3aiBy y Cyqi, Taki sSK:
HEBUNPaBJaHa  3arpo3a  KPUMIHAJBHOIO  YM  JUCHUILTIHAPHOTO
NepecilifyBaHHsl MPOTH 3aKOHHOTO IPEJICTaBHMKA (BMILE3rajaHa cCIpaBa
Kurt, cc. 1192-1193, nn. 160, 164; pimenus y cupasi Sarli v. Turkey,
Ne 24490/94, nn. 8586, Bix 26 TpaBHs 2001 poky).

88. B maHiii chopaBi NpeACTaBHUK 3asBHMKA 3a3HAuMB, M0 HOro
KOHTaKTaM 13 3assBHHKOM IEpeIIKo/Kala aaMiHicTpariss B s3HUIL. OmHak
BIH He HaJaB JOCTATHHO MOKa3iB I[0I0 IbOro. BiH HamaB 4 auCTH, ABA 3
AKMX 3 BiHHMIIBKOTO paiioHHOro cyay Bing 25 Oepesns Ta 2 kBitHsa 2003
POKY, OJJMH — 3 amnelisiliiHoro cyny BinHumbkoi obnacti Big 26 Oepe3Hs
2003 poky Ta oaus 3 IlenirenmiapHoi yctanoBu Ne 316/83, B sikux ioro
iHQOpPMYBaIM MNPO HEMOXKIUBICTb JOCTYIy JIO KpUMIHAJIBHOI CIpPaBH,
OCKUIbKM BiH HE MaB IMOBHOBaxeHb, sk Bumarae KIIK, uum mpo Te, mo
3asBHMKA OyJIO MepeBesIeHO A0 1HII01 BUIIPABHOT YCTaHOBH.

89. Cyn BBakae, MO IIi BIIMOBH HE MOKHA BB@KaTH MEPELIKOJAMH B
ceitni crarti 34 Konsenii. [IpencTaBHUK 3asBHUKA OTPUMAaB JIOKYMEHTH,
HeoOXifH1 s mpoBapkeHHs B cyai Bin Kannemsapii Cyay. B mpomy
koHTekcTi Cyn 3a3Hadae, IO 3asgBHMK MaB 3MOTy MOJATH 3asBy Ta
3ayBakeHHS. BiH Takox mponoBxyBaB crikyBatucs 3 Cynom 0e3 sk0IHUX
HEePEIIKO/I.

90. B cBitmi Bume HaBeaeHoro Cya He BBaxae, IO 3asBHUKY
MEPENIKO/HKAIM B 3/1iiCHEHH] HOro MpaBa Ha MoJlauy 1HIUBIIyalbHOT 3asBH.
3 1bOrO BUILIUBAE, 110 1}0 YACTHUHY 3asBU Ma€ OYTH BIAXHIIEHO K TaKy, sKa
BOYEBU/Ib HEOOIPYHTOBAHA BiANOBIAHO A0 1. 3 Ta 4 ctarti 35 KoHBeHuii.

E. BucHOBKM 110/10 TPUITHATHOCTI

91. Cyn BBaxae, mo B cBiTii maparpadis 71-71 Ta 75 Buie mo3oBu
3assBHUKA BiAMOBiMHO A0 ctareid 3 Ta 13 KouBeHiii mMae OyTH BHU3HAHO
OpuiHATHUMU. Pemty 3asgBM  BHU3HATH HENPUHHATHOIO 3  TIACTaB,
3a3Ha4yeHux Buule (maparpadu 83 ta 90).
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III. CYThH

A. BignosigHicTh cTrarTi 3 KonBeHmii

1. Ilpaxmuxa Cyoy

92. Cyn wnaraaye, mo crartss 3 KoHBeHIII KaTeropuyHo 3a00poHSE
TOPTYPU Ta HENIOJAChKE ab0 Take, IO NPHUHUXKYE JIOACBKY TiIHICTB,
MOBO/DKEHHSI YM TOKapaHHS, HE3BAa)XaloUM Ha OOCTaBUHU Ta MOBEIIHKY
KEepTBH (IUB., HANpPHKIAN, pilieHHs Yy cnpaBi Labita v. Italy [GC],
Ne 26772/95, m. 119, ECHR 2000-1V). Ilorane mOBOMIKCHHS Mae
BIJNOBIATH MIHIMaJbHOMY DPIBHIO CyBOpOCTI B pamkax ctarTi 3. OuiHka
[[OTO MIHIMYMY € BITHOCHOIO; 3QJICKUTh BiJl BCiX OOCTaBUH CIIPaBH, TAKUX
K TPHUBAJICTh JIKyBaHHS, (PI3MYHMI Ta NCHUXIYHUHA BIUIMB Ta Yy JESKUX
BUIIQJIKAX CTaTh, BIK Ta CTaH 3J0pOB’S JKEPTBU (IOUB., cepel IHIIUX,
pimienHs y cnpasi Ireland v. The United Kingdom, Bin 18 ciuns 1978 poky,
Series A Ne 25, c. 65, . 162).

93. Ilo30aBneHHs CBOOOAM dYacTO TATHE 3a COOOI TNPUHUKEHHS
moacekoi rimHocTi. Ille He Oyno cka3zaHo, IO 3aTPUMaHHS MICHS
3BHHYBAUCHHs SIK TaKe 3auilla€ MUTaHHS, BUKIaJeH] B cTaTrTi 3 KonBeHii.
Tako 10 CTaTTI0O HE MOXKHA TIYMAayUTH SK TaKy, [0 MICTUThH 3arajbHe
3000B’s13aHHS 3BUIBHATH 0COOY 3a CTAaHOM 3/I0pOB’Sl UM JOMPABIATH i 110
LUBUIBHOT JIIKapHi U OTPUMAHHS Crelu(igHOl MeauuHOoi JonoMoru. Tum
HE MEHII, BIAMOBIAHO JI0 LLOTO MOJOXKEHHS Jep)KaBa Mae 3a0e3MeuuTH
0oco0y yMOBaMHU YTpUMaHHs, fKi O He MOPYIIyBaJIX 1i JIOACHKY TiIHICT,
mo6 crnocid Ta METOJ| BUKOHAaHHS MIpU MOKapaHHS HE 3YMOBIIOBAIH
CTpakJaHHs abo TpyIHOLIl Takoi MipH, AKi O MepeBUILYBaTd HEMUHYUYUN
piBeHb CTpaXJaHb B’sS3HA Ta 100, 3 OINIAAY Ha MPAKTUYHI BUMOTH
YB’SI3HEHHS, HOT0 370poB’s Ta 100poOyT Oynu 3abe3rnedeHi (JUB. pilIeHHS
y cipaBi Kudia v. Poland [GC], Ne 30210/96, nm. 92-94, ECHR 2000-X1).
OmiHIOI0YM YMOBHM YTpUMaHHs, Tpeba OpaTu 1O yBarum KyMYJISTHBHHMA
edeKT IMX yMOB, a TakoX crenudidyHi TBEp/HKEHHs 3asBHUKA (IUB.
pimenHs y crpasi Dougoz v. Greece, Ne 40907/98, ECHR 2001-II).

94. HasBHi 3 cki1agoBi, SIKi HEOOX1THO PO3TJIsAaTH CTOCOBHO CYMiCHOCTI
CTaHy 3/0pOB’S 3asBHUKA Ta YMOB HOro yrpuMmaHHs: 1) MeAWYHMNA CTaH
B’SI3HA; 2) aJeKBaTHICTh MEJUYHOI JONIOMOTH, SIKa HAJA€ThCS B YMOBax
yIpUMaHHS; 3) AOLUIBHICTh YTPUMAaHHS 3 OINIALYy Ha CTaH 340pOB’s
3asBHUKA (IUB. pimieHHs y cnipaBi Mouisel v. France, Ne 67263/01, nin. 40—
42, ECHR 2002-IX).

2. 3ayeasicenns Ypaoy

95. Vpsan 3a3HauMB, 110 TBEPIKEHHS 3asBHUKA CTOCOBHO BiJICYTHOCTI
HAJIC)KHOTO Xap4yyBaHHs € Oe3miicTaBHUMU. BiH cTBep/uKyBaB, 10 Mg 4ac
TpUMaHHs 3asBHMKa B BinHuupkiid B’s3Huumi Ne 1 iforo roxmysamu y
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BIIMOBIIHOCTI 3 BCTAHOBJICHOIO Ha TOHM 4Yac 3akoHOM HopMmoro, B 2000 porri,
KajopiiHicTio 2846,73 xinokanopiid. Ili3Hime BiH OTpUMYBaB DKy Yy
BIJIMOBIAHOCTI 10 HOPM, 3aTBepkeHnx KabGineTom MiHIiCTpiB YKpaiHu Bij
27 rpynust 2001 poky (muB. maparpad 45 Buiue). CepeaHs eHepreTuyHa
IHHICTH oro bki qopiBHIOBaNa 3100-3150 kinokanopiit Ha JeHb.

96. VYpsin ctBepluKyBaB, 110, nepedysatoun B llenireHiiapHiii ycTaHoBi
Ne 316/83, 3asBHMKA yTpUMYyBalu pa3oM 3 15 iHIIMMH B A3HSIMHU B Kamepi
Ne 26 posmipom B 44,7 kB. M. Koxken B’si3eHb Mae 2,98 KB. M 0COOUCTOrO
npocropy. Kamepa Hane)XHUM YMHOM MPOBITPIOBAAcs CBLKUM IMOBITPSM, a
B’SI3H1 MaJi IOCTYII 70 JI€HHOTO CBiTJa. 3asBHUK MaB MIOJACHHI IPOTYISTHKH
Ha CBDKOMY MOBITpi. BiH Takok MaB 3Mory npuiMaTH Iyl Ta MPaTh OJAT
pa3 Ha TWXKJAEHb. YPsA TakoX J0JaB, L0 3asBHUK MaB 3MOTYy pOOUTH
¢i3uuHI BOpaBH Ha MoABIp’1 B’SI3HUII Ta MPOBOJUTH HEOOMEXEHHUH Yac Ha
CBDKOMY TMOBITpi MPOTATOM TOJMH, HE MPU3HAYEHHX IS CHY. [Ka, SKy
Ha/IaBalld 3asBHUKY, BiAMOBiAaNa BUMoram nocranoBu Kabinery MiHicTpiB
VYkpainu Big 16 yepBHs 1992 poky Ne 336 (auB. maparpad 46 Buie), 3
eHepreTuuHoo HiHHicTIo 2900-3000 Kinokanopiii B 1eHb.

97. VYpsan crBepIKyBaB, IO MiJ yac yTpuMmaHHs B IleHiTeHUiapHil
yctaHoBi No 5 3asBHUK 3HAaXOJWBCA B 3arajbHii cnanbHi Ne 1 3 12 iHmmmu
B’S3HAMH. 3asBHUK MaB OKpeMe JIDKKO Ta HeoOxiaHi me6mni. CrnanbHs Maia
BUIBHUH JOCTYN J0 COHSYHOTO CBiTJia yepe3 BikHa po3mipom 1,2 Ha 1,5
METpH, a TAKOXX MPUPOIHY BEHTHIIALIIO Ta €IEKTPUKY. 3asiBHUK MaB 3MOTY
IIOZICHHO MAaTu HPOTYJSHKU Ta NMPOBOAMTH HEOOMEXKEHY KIJIbKICTh 4acy,
OKpIM TOJMH, TPU3HAYCHUX JJIS CHY.

3. 3ayeasicenns 3asa6nuxa

98. 3asBHUK 3a3HauaB, IO M Yac yTpUMaHHsS B BiHHUIBKIA B’S3HUII
Ne 1 Bin 29 Bepecust 10 18 xoBTHS 2000 poky #oro yrpumyBaiu B Kamepi
Ne 26, po3paxoBaHniii Ha 24 ocobu. [IpoTe 3assBHUK CTBEpIKYE, L0 B Kamepi
3HaxoaAuocsa 6mau3bKko 60 oci0, neski 3 HUX OyJM XBOpi Ha TyOepKyiIbo3 Ta
CHIA. B’s3Hi cmanu Ha MeTaneBUX JibKKaxX. B’s3H1 cany B HUX MOYEProBo.
Kamepa Oyna OpyaHOIO Ta 3allOBHEHOIO Mapa3uTaMH, TapraHamMu Ta
KJIOTaMu. 3asBHUK HE MaB JIOCTYILY JI0 JICHHOT'O CBITJIa Ta CBKOTO MOBITpPA
Ta MaB mpuGmm3HO 1-1,5 KB. M BiacHOTO TpocTopy. MoMy He HamaBamoCh
HaJIe)KHE XapuyBaHHSI.

99. Ilizuimre, 3a c1oBaMHu 3asiBHUKA, B Tiepion 3 18 :xoBTHA 10 31 :KOBTHA
2000 poky, mim yac mnepeBefeHHA 3 Binnumbkoi B’s3HHMUI Ne 1 10
[Tenitenmiapuoi ycranoBu Ne 316/83 3asBHUKA Oysi0 MOMIIIEHO B BiIILT
JUIl CHY, po3paxoBaHui Ha 12—15 oci6. CneunianbHi NOTATH, NMPU3HAYCHI
JUI TPAHCTIIOPTYBAaHHA 3aTPUMaHUX Ta 3aCy/UKEHUX, HE MAIOTh JIOCTYIY 10
JICHHOTO CBITJIa Ta HAJEKHOrO IMOCTA4aHHsA MHUTHOI BoAM. B skocti ki
3asBHUK OTPUMYBaB JiIIe X110 Ta Boay. BiH ckapxuBcs Ha Te, 1110 3 HOro
npubytTsim 10 [lenirenuiapHoi ycranosu Ne 316/83 iforo He 0yio OrisiHyTO
JiKapeM Ha MOJKJIMBICTh 3aXBOPIOBAHHS Ha TYOEpPKYIbO3.
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100. 3asBHUK cKapXMBCs, IO Mia yac yrpuMmaHHa B IleHiTeHuiapHii
ycranoBi Ne 316/83 3 31 xoBtHs 2000 poky mo 23 kit 2001 poky, 1o
MOMEHTY HOTO MEpeBEACHHS J0 MDKPETiOHAJIbHOI JiKapHi 3 JIKyBaHHS
TyOepkynbo3y s 3acymkenux (IlenirenmiapHa ycranoBa Ne 5), iioro
JICHHUH paIliOH HE BIAMOBiZaB HOTO MOTpebdaM YM BCTAHOBJICHMM HOpMaM.
3asBHUK 3a3Ha4yaB, [0 OUIBIIICTh XapUYOBUX MPOIYKTIB HAIXOAWMIA Bif
poauyiB 3acy/DKEHUX. 30Kpema, 3asBHUK oTpumaB 20 mocwmiok (mo 10 kr
KO)KHA) MPOTATOM TPhOX 3 TOJOBHHOIO POKIB YB’S3HEHHA. BiH He
OTPUMYBAaB JIIKIB BiJl CBOIX POJHMYIB 3 TOIO MOMEHTY, OCKUIbKH Lie Oyio
3abopoHeHo. bumbmie Toro, mepeOyBatoun B JikapHi [leniteHmiapHO1
ycraHoBH Ne 5, BiH CTpakJaB BiJl HU3bKOTO PIBHS aJIbOYMiHY, 10 JOBOAUTH
PO HEOTPUMAHHS 3asBHUKOM JOCTAaTHBOI KUIBKOCTI M’fca, )KHPY, MOJIOKA
Ta iH. B JIGHHOMY XapuyyBaHHI. BiH 3a3HauuB, 10 JAep)kaBa BCTAHOBHJIA
JeHHY (piHaHCOBY HOpPMY Ha XapuyBaHHs B’SI3HIB, sika JopiBHIOE 1,77
rpusensb (0,33 €BPO). MenuuHni BUTpaTH Ha yTpUMaHHS 0Ci0, XBOpUX Ha
TyOepKyIb03, cKi1aaTh 13 rpusens (2 €BPO).

4. Oyinka Cyoy

101. Cyn BBaxkae, 10 HACTYIHI 3 CKJIQIOB1 CKapr 3asBHHUKA BiAMOBITHO
1o crarti 3 KoHBeH1ii moTpedyoTh po3risay 3a CyTTIO:

— TO-TepllIe, CKapr 3assBHUKA Ha MIEpeHACEeNICHHs Y KaMepax B’ s3HMILI;

— TMO-Apyre, CKapr 3assBHUKAa CTOCOBHO HEBUKOHAHHS HALlIOHAJbHUMHU
opraHamMu 3000B’si3aHHsI TIONEPE/PKATH, MIarHOCTYBaTH Ta JIIKYBaTH
TyOepKyJb03 B HaJIE)KHUH Yac;

— TO-TpeTe, CKapru 3asBHUKA CTOCOBHO BIJICYTHOCTI HaJIe)KHOTO
XapuyBaHHs, BEHTWIAL, [IIOJICHHUX MPOTYJASHOK YU YMOB CaHITapii.

(a) [lepenaceneHHst kamep B’SI3HUI

102. B pmaniit cnpasi Cya 3a3Hauae, 110 NMPOTATOM Mepioy YTPUMAaHHS
3asBHUKa B BinHumpkid B’s3HuUIi Ne 1 3 29 BepecHs mo 18 xoBTHsS
2000 poxy po3mip Horo kamepu cTaHOBUB 44,7 KB. M. Ypsi CTBEPIKYE, 110
B KaMmepi yTpuUMYBaJIOCh 15 B’s3HIB, 3agBHUK — 60. Ypsa Ta 3asBHHUK
CTBEp/PKYBaJM, 110 KOXEH 3 3aTpuMaHux MaB 1-1,5 kB. M (3a cioBamu
3assBHHUKA) Ta 2,98 KB. M (32 TBEPKEHHIMH Y PsIly) OCOOHCTOTO MPOCTOPY.
[Ilono ymoB TpumaHHs 3asBHUKA B [leHiTeHuiapHiii ycranosi Ne 316/83 3
31 xoBtHs 2000 poky mo 19 xBitHs 2001 poky, HOTO yTpUMYyBalu pa3oM 3
32 inmmmu B’s3HsAMH. [logiOHMMM Oynu yMOBM yTpUMaHHS 3asBHUKA 1 B
CuirypiBebkiii [lenitenuiapuii ycranosi Ne 5. I1ig uac #oro nepebyBaHHs B
[UX NEeHITEHI[IapHUX YCTaHOBAX BiH MaB MPUOIU3HO 2—2,5 KB. M KHUTIOBOTO
IPOCTOPY (SIK BCTAHOBJICHO 3aKOHO/IAaBCTBOM).

103. Cyn He BBaXkae 3a MOTpiOHE BUPIIIYBATH CYNEPEUKY MK YpsJIoM
Ta 3asgBHUKOM 3 MpHUBOAY po3Mipy kamep. [lonmani nudpu cBigyats, Mo B
Oyab-sSKU yac 0COOMCTUH MPOCTIp 3asBHUKA B KaMmepi CTaHOBUB 1-2,5 KB.
M. B ubomy 3B’s13ky Cya Haraaye, mo KIIT BcranoBitoe 7 KB. M. Ha B 3Hs
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B AKOCTI MpHOIN3HOI Oa)kaHOi HOPMH pO3MIpy KaMepH YTpUMaHHS (IHB.
Hpyry 3aransny Jonoins — CPT/Inf (92) 3, n. 43), To6T10 56 KB. M a7 8
B’s13HIB (auB. maparpad 47 Bumie). Takum unnoMm, Ha gymMKy Cyny, kKamepH,
7 YTpUMYyBaJIH 3asiBHUKA, Oylu TMOCTiHO HanaTo mepenoBHeHi. Llei cran
pedeil mimiiimae mutaHHA B pamkax crarti 3 KoHBeHmii (quB. pimieHHS
Kalashnikov v. Russia, Ne 47095/99, n. 97, ECHR 2002-VI).

(0) HeBuKkoHAHHS HANIOHAJILHHUMH OPraHaMH 3000B’SI3aHHSI MOINeEpPeIKaTH,
TiarHOCTYBAaTH Ta JiKyBaTH 3aXBOPIOBAHHSA 3asiBHHKA HA Ty0epKYJIbH03

104. Cyn 3a3Hauae, 110 3 3ayBaK€Hb CTOPIH BOAYA€THCS, 1110 y 3asBHUKA
BUSIBJICHO 3aXBOPIOBAaHHS Ha TyOepKyJIb03 MaiXke /IBa 3 MOJIOBUHOIO MiCAI
HIiCNIsL TOTO, SIK BiH BIIEpIle MOCKAap)KUBCS Ha YCKIAaJHEHE IepepuBuacTe
JTUXaHHS Ta CAM30BMU Kamenb (auB. maparpad 33 Bumie). Cyn BBaxae, 110
HETOYHICTh momepeaHboro miarHody Big 13 Tta 14 xsitHs 2001 poky
HIATBEP/UKYE CKaprd 3asBHUKA IOJI0 HEAJeKBAaTHOCTI HAJaHOI MEAWYHOI
JOTIOMOTH, HEBUSBJICHHS 3aXBOPIOBAaHHA B KOPOTKMH TepMiH 4YH
HEe3MICHEHHS 130MAMIi 3asBHMKA Ta HAJaHHA HOMY aJeKBaTHOTO Ta
CBO€YACHOTO JiKyBaHHS (IuB. maparpadu 33—-34 Buiue).

105. Binpme Toro, micns mnpudbyTTs a0 IleHiTeHUiapHOT yCTaHOBH
Ne 316/83 3asBHMKAa HE OIIAHYB JIIKap Ha MpPeIMET MOXIJIHUBOTO
3aXBOPIOBaHHS Ha TyOepKysbo3 (auB. maparpad 20 umie). Jlo 3aTpuMaHHs
3asBHUK HE CTpaKJaB Ha XOJHY 3 XBOpOO JereHiB (Impo IO CBIIYHUTH
meanyHuid ormsia Bin 29 BepecHs 2000 poky; auB. maparpad 25 Buine).
[Ticnst BCTaHOBJIEHHS [iarHO3Yy 3aXBOPIOBAHHS Ha TYOEpKy/lIbO3 B UEPBHI
2001 poxky Horo orysgany OUIBII PETYISIPHO Ta MEPEBEIH JI0 ClelialbHOT
NEHITEHIIapHOT YCTAaHOBH JUIsl B SI3HIB, SIK1 CTPaXX/1al0Th Ha TyOEpKyIbO3, e
foro mikyBanM BiX I1i€i XBOpOOW Ta JJs MONEPEHKEHHS penuauBy mo 11
cepnHg 2003 poxy. CraH 370poB’s 3asiBHUKA II0YaB IOKpAlllyBaTHCS B
x#oBTHI 2001 poky. IIpore TpuBane yikyBaHHs BiJ TyOepKyIb03y IPU3BEIO
0 MOOIYHUX €e(eKTiB, TaKuX, SIK MOTIPIIEHHS 30pYy Ta TOJIOBOKPYXKIHHA
(maparpad 38 Buie).

106. Ha nymxy Cyay, BuIe3ragaHi oOCTaBUHU J03BOJSIOTH 3pOOUTH
BHCHOBOK, 1110 3aBHUK HE OTPUMAaB HEOOX1IHOT Ta CBOEYACHOI JOMIOMOTH, 3
OTJISILy Ha CEPHO3HICTh 3aXBOPIOBAHHS Ta HACHIAKY JJIs HOTO 3710pOB’sl.

(B) HenocraTHicTh HAaNEKHOT0 XapuyyBaHHS, BEHTHIANIL, IIOTeHHHX
MPOryJIsiHOK Ta aIeKBATHUX YMOB caHiTapii Ta ririenu

107. Cyn BBakae, 1110, HE3Ba)KAalOYM Ha Te, L0 3asBHUKY J03BOJIECHO
IOZICHHI MPOTY/ISHKM HAa CBDKOMY IOBITPI IPOTSITOM TOJUHHU Y B’S3HMII
Ne 1 m. BinHuumi, pemry 4yacy BiH YTpPUMYBaBCs Yy Kamepi B paMKax
obMmexxeHoro ocobucroro mpoctopy. Iomo ioro yrpumaHHs B
[Tenirenmiapuiii ycranoBi Ne 5 Cyn 3a3Havyae, 10 3agBHUK MaB
HEOOMEXEHUM JIOCTyNl 10 MalJaHYuKiB JUIsl MPOTYJASHOK Ha CBDKOMY
nositpi. IIpore Toi#l (akT, M0 3asABHUK JIKILIE pa3 HA TIKJICHb MaB 3MOTY
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npuiiMaTH Ayl Ta OpaTH OUTM3HY, BUKIMKAE 3aHETIOKOEHHS OO0 YMOB
Tiri€eHd Ta caHiTapii 3 oMLy Ha CKyNMuUeHHsS B’A3HIB. Taki YMOBH MOTJIH
MOTIPUIMTH CTaH 3JI0POB Sl 3aBHUKA.

108. Ilono ckapr 3asBHHMKa Ha HEBiAMOBigHE xapuyBaHHA Cyj BBaxae,
0 CTOPOHM TIOTOJWJINCH, IO pIBEHb XapuyBaHHA BIJNOBIJae
BCTaHOBJICHUM HOpMaM. Yepe3 BiACYTHICTh J10Ka3iB mpoTuiexHoro Cyx
JHIIOB BUCHOBKY, IO 3asSBHMK OTPHMYBAB HAJIEXKHE XapuyBaHHs. Moro ixa
HAJXO/WJIA MTOCUJIKAMU BiJl POJIUYIB.

109. Bepyuun no yBaru Buinesraziadi ¢akropu, Cyn AidIIOB BUCHOBKY,
10 CaHITapHI YMOBHU, B SKUX YTPHUMYBABCS 3asBHHUK, € HE33JOBUIBHUMU 1
BOHH CIIPUYMHMIIM MOTIPIICHHS CTaHy 310pOB’s 3asBHUKA.

(r) Bucnosku Cyny

110. Cyn BBakae, 1m0 B AaHiil crpaBi BiICYTHI O3HaKH TOTO, IO MaB
MiCIle TMO3UTUBHHUI HaMip MPUHUKEHHS 3asBHUKA YW HaMIp MiIIaTH HOTO
MOBO/KEHHIO, 110 cynepeunTs crarti 3 KouBenmii. IIpore BiacyTHICTbH
noAi0oHOT MeTH He BukiIouae mopymieHHs crtarti Ne 3 KonBenmii (aus.
pimieHHst y cnpasi Peers v. Greece, Ne 28524/95, n. 74, ECHR 2001-I1I).
Cyn BBaxae, 1110 YMOBM TpUMaHHA 3asiBHUKA 3 28 BepecHs 2000 poky no
HUHIIIHBOTO Yacy (OiblIe HDK 5 pOKIB) CIPUYMHMIIN TCUXIYHI Ta (i3HyHi
CTpaXJaHHs, MPUHMKEHHS HOro JIOACHKOI T'iAHOCTI Ta NMPOOY/DKEHHS B
HBOMY MOYYTTSI HPUHUKEHOCTI.

111. B cBiTai BHIEHaBEIEHUX BUCHOBKIB I[0JI0 TE€pEHACENICHHH,
HEBIAMOBIAHOTO MEIMYHOTO JIIKYBaHHS Ta HE33JOBUIbHUX CAaHITAPHUX YMOB
(maparpacu 103, 106 ta 109 Bume) Cyn BBaxkae, 10 TPUMaHHS 3asBHHUKA
IPOTATOM BCHOTO Yacy B MOJIOHUX yMOBaxX MPU3BENO 10 MOBOKEHHS, IO
NPUHUKYE JTIOJICHKY T1HICTb.

112. BinnosinHo Mae micuie nopymeHHs crarti 3 KonBeHiii.

B. Bignosinnicth crarti 13 KonBenuii

113. Cyn 3a3Hauae, mo crarts 13 KoHBeHIil rapanTye TOCTYNHICTh Ha
HaIllOHAJILHOMY DiBHI 3aC00IB 3aXMCTy 3 METOIO IOCWJIEHHs CYTi MpaB Ta
cBobox, mo Mmictareess y KonBenuii, B Oyab-skiii ¢gopmi, 3a sikoi BOHH
MOXYyTh OyTH 3aXHILEHI B HAI[lOHAILHOMY IIPpaBOBOMY nopsaky. [lis crarri
13, oTxe, monsirae B Tomy, 100 Hal[iOHATHHUI 3aci0 3aXUCTy BiIIOBi/IaB
cyTi «Hebe3miacTaBHOI ckapru» 3a KOHBEHIEIO Ta rapaHTyBaB HAJEKHY
nornomory (auB. pimeHHst y cnpasi Kudla v. Poland, uutoBane Buie, II.
157).

114. Mexa 3000B’s3aubp [loroBipuux JlepkaB 3a crarrero 13
KOJIUBAETHCS B 3aJIEKHOCTI BiJl MPUPOAM CKApru 3asBHUKA. B Oyab-skomy
BUIIQJIKY 3aCi0 IOPUANYHOTO 3aXUCTY, SIKOTO BUMarae ctarts 13, mae Oyru
«e(heKTUBHUMY SIK Ha MPAKTHILI], TaK 1 32 3aKOHOJJaBCTBOM.
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115. bepyun no yBaru cBOi HOTepeaHI BUCHOBKH MO0 BHYEPIIAHHS
3aco0iB HalloHAJILHOTO 3axucTy (maparpadpu 68—74 Bume), Cya BBaxae,
mo VYpsaa He NpPOJAEMOHCTPYBAB  MOXJIMBICTh 32  YKpaiHCBKUM
3aKOHOJIAaBCTBOM JUIS 3asBHUKA CKAp)KUTUCS HAa YMOBU TPUMAaHHS Y He
NO0BIB TOro (hakTy, L0 3aco0M 3axHCTy, sIKi Oyiau HOMy JOCTymHi, Oynu
e(eKTUBHUMH, HAPUKJIIA], 110 BOHM MOTJIM NONEPEAUTH TOPYIIEHHS paBa
(BUHUKHEHHSI YW TPOJIOBKEHHS) YW IO BOHM MOTJIM HAJaTH BiAMOBIIHE
BIJIIIKOYBaHHSL.

116. Cyn 3poOHB BHUCHOBOK, IO MaJl0 MiCle MHOpYIIEHHs cTaTrTi 13
KonBeH1ii CTOCOBHO BiACYTHOCTI €(EKTHBHOTO Ta JOCTYIMHOTO 3acoly
3aXMCTY BIIMOBITHO JI0 HAI[IOHAIBHOTO MpaBa CTOCOBHO 33JJ0BOJICHHS CKapr
3asBHMKA HA JIIKyBaHHS Ta YMOBU TPUMAHHS.

IV. BACTOCYBAHHS CTATTI 41 KOHBEHLIIT

117. Crarrs 41 KonBenii nepeabavae:

«Sxmo Cyn BuzHae ¢akt nopymenHs KonseHmii abo IpoTOKOIiB 10 HEl 1 SKIIO
BHYTpIIIHE TpaBo BigmoBinHOi Bucokoi JloroBipHoi CtopoHm nependadae mwmire
yacTKoBe BimmkoxyBaHHs, Cyn, y pa3i HEOOXiIHOCTI, Hajga€ MOTEPIUTIH CTOpPOHI
CTpaBeTUBY CATHCQAKIIIION.

A. IIkoxa

118. 3asBuuk Bumaras 3 000 000 rpH (Tpu MinbiioHM TpHUBEHB)'
KOMITEHCAIii MaTepialbHUX 30MTKIB, M0 OOYMCIEHO 3 BapTOCTI MOCUIIOK,
HajiCIaHuX HOMY Mij 4ac yTpuMaHHs. BiH Takox BuMmaras 483 625 rpu” B
SKOCTI KOMITEHCallii HeMaTepiaJbHOT K01, BKIIOYAl0YHN BTPATy 3apIliaTHi
Ta MOPAJIbHI CTPaX/IaHHS.

119. VYpsin He moroguBcs Ta 3a3HA4YMB, IO Ii BUMOTH HaaMIpHI Ta
0e3MiJCTaBHI.

120. Cyn 3a3Hayae, 10 BOYEBHJb Maja Miclle TOMHJIKA CTOCOBHO
BUMOTH 3asBHHMKA MO BIIIKOAYBaHHS MaTepiajibHOI IIKOAM, SIKy Tpeda
apratu sk 3000 rpr’. Ipore Cyx Harajye, 1e paHime 0y/10 BU3HAYEHO, IO
3agBHUK OTPUMYBaB BIANOBIAHE XapdyBaHHS IMiJ Yac yTPUMaHHS (IUB.
naparpa¢ 108 Buie) i, oTxKe, He OyJI0 )KOJAHUX MOPYIIEHb (IUB. maparpapu
109 Ta 111 Bume). Takum umaoM, Cyn BiAXWisie BUMOTY 3asiBHUKA PO
BIJIIIKOAYBaHHA MaTepianbHOl MIKOAU (MOPIBHANTE pIlIEHHA Yy CHpaBi
«Hesmeporcuyvkuti npomu Yxpainu», Ne 54825/00, . 142, ECHR 2005- (...)
BUTSATH).

! 488 335 €BPO.
2 78 723,6 €BPO.
3 488,34 €BPO.
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121. Ioxo BimmkomyBaHHS HemarepianbHOi mkoau Cyn HaragaB mpo
nopymieHns crareit 3 ta 13 KonBeHuii B faniii cripaBi. 3Ba)kaioyu Ha CBOIO
NpPaKTUKYy Ta BUPINIYIOUM Ha 3acafax crpaBemauBocTi, CyJ NPUCYIKYE
3asBHUKY 10 000 €BPO B 1mpoMy acmekTi (AMB. pilIeHHS Yy cClpaBax
Peers v. Greece, Ne 28524/95, 1. 88, ECHR 2001-111, Khokhlich v. Ukraine,
Ne 41707/98, m. 228, Bin 29 xBitHs 2003 poky).

B. Cynosi BuTpartn

122. 3asBHuK, 3a3Ha4yarouy, 10 Horo npeacraBHUK orpumas 400 €EBPO
3a cxeMo10 opuanuHoi fonomoru Cyny, IO MIIIIO HAa MOKPUTTS BUTpPAT Ha
KOPECHOH/ICHIIIIO Ta MIrOTOBKY 3ayBa)kKeHb, BUMArae J0AaTKOBUX CYM JUIs
BUHAropou aJIBOKaTy.

123. VYpsin HE moroauscs.

124. Cyn 3a3Hayae, 110 6€3CYMHIBHO 3assBHUK BUTPAaTHUBCS HA IOPHINYHI
(opMasIbHOCTI 1 MMOHIC MEBHI BUTPATH HAa CyMY OLIbIIly, HDK JOTIOMOTa, SIKY
BiH OTPUMaB. 3BXKUBILN Ha HASBHY 1H(GOPMAIIiIO Ta BUPIMIKUBIIY HA 3aCa1aX
cnpaBemnuBocti, Cyn npusHauae 3asBHUKY nogatkoBux 500 €BPO Ha
BUTPATH.

C. BigcoTku B pa3i HeCBO€YACHOI CIIATH

125. Cyn BBaxae, IO TIeHA, sKa HapaxOBYyBaTUMETbci Yy pasi
HECBO€YACHOI  CIIaTH, JOpIBHIOE TPAaHMWYHIM  IMO3MYKOBI  cTaBLi
€BpONEHCHKOro HEHTPATBHOTO OAHKY IUTIOC TPH BiICOTKH.

3A UX ITIACTAB CY I OJHOI'OJIOCHO

1. Ozonowye cxapru 3asBHMKa 3a crartsMd 3 Ta 13  KonBenmii
NPUIHHATHUMH Ta PEUITY 3asBH HETPUIHHATHOIO;

2. Ilocmanosnse, mo y 1ii crpasi Oyno nopymieHHs ctarTi 3 KonseHirii;
3. Ilocmanosnse, mo y uii crpasi Oyio nopymieHHs crarti 13 Konenitii;

4. Bupimrye, mio:
a) MPOTATOM TPHOX MICSIIIB B/l JaTH, KOJIU PIIEHHS CTaHE OCTATOYHUM
BIIMOBIAHO 10 MyHKTY 2 ctarti 44 KouBeHIii, Aep:kaBa-BiAMoOBiIaq
MOBUHHA BUILJIATUTH 3asBHUKOBI HACTYMHI CyMH, IO MalTh OyTH
KOHBEPTOBaHI Yy HalllOHAJIbHY BaJIOTY AEp)KaBU-BiANOBiaya Ha JICHb
BHUILIATH:
1) 10000 €BPO (mecats Tucsu €BPO) BimmkomyBaHHS
HeMaTepianbHOT KO/,
i1) 500 €BPO (m’stcor €BPO) BinmkoayBaHHS BUTPAT;
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iil) Oyap-fKi MOJATKU, IO MOXKYTh OyTH HapaxoBaHI Ha 3a3HAYeHi
BUIIIE CYMU;
0) micisg 3aKiHYEHHS BHILE3a3HAYEHUX TPHOX MICSIIB 1 0O OCTATOYHOTO
PO3paxyHKy Ha BKa3aHy CyMy HapaXxOBYBaTHMETbCS BiICOTOK Yy PO3Mipi
IPAaHUYHOI MO3MYKOBOI CTaBKM €BpPONEHCHKOTO LEHTPAIBLHOTO OaHKY,
110 A TUME MPOTATOM MEPioay HECIUIATH, IUTIOC TPH BIICOTKU;

5. Bioxunse pemTy BUMOT 3asiBHHKA 1010 CIIPABEAIMBOI caTuc(aKxilii.

BuxiianeHo aHrTilCHKOO 1 MOBITOMIIEHO B TUCHMOBIH Gopmi 28 GepesHs
2006 poky 3rinHo 3 myHkTamu 2 Ta 3 npaBwia 77 Pernamenty Cyny.

C. Haiicmir K.-II. Kocra
3actynauk Cekperaps CeKIlil l'onosa cekii

30



