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KOHCTUTYLIA YKpalHu
cTaTTa 8
B YkpaiHi BU3HaeTbCA | Ai€ MPUHLMIT BEPXOBEHCTBA MpaBa.

[ 'ocnogapcbkuii npoLecyanbHuii Kogekce YKpaiHu
MYHKT T 4aCTWHW TPETHLOI CTaTTI 2

OCHOBHMMM 3acafamm (H,DI/IHL[MHE]MI/I) [ocriofgapcbkKoro CyJo4YnHCTBa € BEPXOBEHCTBO fpaBa.

yacTuHa neplua crarti 11

Cyz ripv po3rnsgi crpasu KEPYEThCA NPUHLMITOM BEPXOBEHCTBA NpaBa.
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ENIEMEHTU TTOHATTA «BEPXOBEHCTBO [1PABA»

Jlonosifb BeHewjivicbkol KOMICI Ipo BepXxoBeHCTBO npasa (25-26 6epesHsi 2011 poky)

2025 pik - THE UPDATED RULE OF LAW CHECKLIST Adopted by the Venice Commission at its 145th Plenary Session
(Venice, 12-13 December 2025)

(1) 3aKOHHICTb

(2) lOpuanyHa BU3HAYEHICTD

(3) 3abopoHa cBaBinns

(4) JocTyn Ao npaBocyans B 0CO6I HE3aNEXHWX | 6E3CTOPOHHIX CY/iB
(5) JoTprMaHHs npaB NOANHN

(6) HeanckpuMiHalig Ta piBHICTb Nepes 3aKOHOM

(7) KoHCTUTYLiHKMIA nepernag

(8) Cuctema cTpuMyBaHb Ta NPOTUBAr
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3aKOoHHiCTb (iepapxiyHa BULLICTb/NiANOPAAKOBAHICTb) NpunuciB npaea (supremacy of the law)

* HeyxubHe A0TPUMaHHS NPUNCIB 3aKOHY
e M0Caf0BI 0COOW MaKTb AiATM B MEXax HagaHuX TM MOBHOBAXEHb

* HIXTO HEe MOXe 3a3HaTV NokKapaHH4, SKLIO0 He NopYyLIeHO NPUNNCYy HOPMAaTUBHOMO aKkTa, KUK yXxe
HabpaB YMHHOCTI, Ta L0 3a MOPYLUEHHS NMPUMIUCIB NpaBa Mae HacTaBaTyW BiNOBIAANbHICTb

* BWKOHaAHHA ﬂpVIﬂVICiB [PaBa Ma€ 6yTI/I, B MeXax MOXJTUBOTIO, 3abesneyeHe MNPaKTN4YHO
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3aKOoHHiCTb (iepapxiyHa BULLICTb/NiANOPAAKOBAHICTb) NpunuciB npaea (supremacy of the law)

QOopMYOBAHHS «3TIAHO I3 3aKOHOM» B/Marae:
- 06 OCKapXXyBaHMI 3axif MaB NeBHe NiArPYHTSA B HaLliOHaNbHOMY 3aKOHO4aBCTBI;

- BOHO CTOCYETbCS SIKOCTI 3aKOHY, BUMaratouu, Wood 3aKoH 6yB AOCTYNMHUM 414 BiANOBIAHOI 0COOM, KA
NOBWHHA MATU MOX/IUBICTb NepeadaynT MOro HacniaxkK, Ta 6yB CYMICHIM i3 BEPXOBEHCTBOM MpaBa.

Lle ®hopmMyntoBaHHA nepeadayae, Wo HaLioHanbHMUIA 3aKOH NOBUHEH OYTU JOCTATHLO NepefoadyBaHnM Y
CBOIX (DOPMYJIOBAHHAX ANF HaflaHHA 0C0H6aM HeobXigHOI iHPOoPMaLT WOoA0 06CTaBMH Ta YMOB, 3a SIKMX
OpraHv Bnagn MOXyTb BAATUCb [0 3aX0fiB, AKI BNAMBAKOTb Ha X NpaBa, rapaHToBaHi KoHBeHLiE Npo
3aXWCT NpaB KOANHN | OCHOBOMOOXHMX CBOOO.
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3aKOHHICTb — cyfoBa npaktuka ECIJ1.
PiwenHsi ECI1JTy cripaBi «PoHj «baTbKiBCbKa TypboTa» npotun YkpaiHu» Big 09 xoBTHs1 2018 poky, 3asiBa N° 5876/15

€CIJ1 BYeproBe Haraaas, WO OCHOBHA YMOBA AN TOro, W06 BTPYYaHHs BBAXANOCsH CyMiCHUM 3i cTatTeto 1 [epworo npoTokony A0 KoHBeHLl,
nonsirae y Tomy, L0 BOHO Mae 6yTu 3aKOHHUM. [[0BOPSAYM NPO «3aKOH», CTaTTs 1 [1eplioro npoTokony A0 KoHBEHLii BUMarae, nepl 3a Bee, Wwob TakKi
3aX04M Manu NiarpyHTs y HaLioHasIbHOMY 3aKOHOAABCTBI. BoHa TakoxX CTOCYeTbCs AKOCTI BiANOBIAHOr0 3aKOHY Ta BUMArae, 106 BiH 6yB AOCTYMHUM,
YiTKUM Ta nepeabayyBaH1M y CBOEMY 3aCTOCYBaHHI Ans 3allikaBneHUX Ocib (a1B., Hanpuknaa, 3rafaHe pileHHs y cnpagi «LLlokiH npoTn YkpaiHu»
(Shchokin v. Ukraine), nyHkT 51). Xouya caMe HallioHanbHi opraHu MOBUHHI TAYMa4YuTW Ta 3aCTOCOBYBATW HallioHanbHe 3akoHoAaBcTBO, ECIMJ]
3000B'A3aHWIA NEPEBIPUTK, YU MPU3BOANTL CMOCIO, Y AKWIA TAYMAYMTbCA Ta 3aCTOCOBYETHCH HaLliOHaNbHE 3aKOHOLABCTBO, A0 HACMifKiB, fKi
BiANOBIAAKOTb NpUHLUMNAM KOHBEHLIT 3 TOYKM 30pY IXHbOr0 TaymMayeHHd y cBiThi npakTuku ECIJT.

3aranom 3 ornagy Ha BIACYTHICTb Y HaLiOHaNbHOMY 3aKOHOAABCTBI HEOOXIAHOI YiTKOCTI LWOAO CTATyCy MaiiHa, fka npu3BoAnna A0 Pi3HOro
TnymadeHHa cynamu, ECINJ1 MaB cepiosHi CyMHIBM LLOAO TOrO, Y4 BIiANOBIAaN0o OCKap)yBaHe BTpy4yaHHA BMMOraMm 3aKOHHOCTI BifMOBIgHO [0
KoHBeHUil (anB., mutatis mutandis, 3ragaHi pilieHHs y cnpasax «LLlokiH npoTn Ykpaitu» (Shchokin v. Ukraine), nyHKT 56; «CepkoB npoTi YKparHu»
(Serkov v. Ukraine), nyHKT 42; Ta pilleHHs y cnpasi «Yymak npoTtu Ykpaldu» (Chumak v. Ukraine), 3aasa N2 44529/09, nyHkT 48, Bia 06 6epesHs
2018 poky).

€CIJT 3ayBaxuB, IO CTOPOHM He 3anepeyyBasniu, L0 3aKOHHICTb NpaBa BNAaCHOCTI 3asiBHMKA Oy/a HaNeXHWM Y/HOM nepeBipeHa Ta niaTBepaXeHa
opraHamu fep>xaBHol peecTpalil. Y 38'a3ky 3 uum ECI1JT BYeproBe NOBTOPMB, L0 MOMUAKK Ta HeLOMIKW, AONYLLEHI Aep)XaBHUMKU OpraHamu Braau,
MOBUHHI CNYXWUTW Ha KOPUCTb MOCTpaXdasmnx oci6, 0Co6ANBO Y pasi BiACYTHOCTI iHLWMX KOHMIIKTYOUMX NPUBATHUX IHTEPECIB. [HWMMK cnoBamu,
PU3NK BUYMHEHHSI AEPXABHUMU OpraHaMu Oyab-KOI MOMWKW Mae HeCTW AepXxaBa i Ui MOMUAKM He MOBWUHHI BUMPABASTUCb 33 PaXyHOK
3aLlikaBneHol 0coobu.

Y cBiTni Buknageroro €CIJ1 AioB BWCHOBKY, L0 BTPYYaHHS Yy MaiHOBI MpaBa 3adBHMKA, HA [0AATOK A0 CEepPUO3HMX CYMHIBIB LLOAO 1Oro
3aKOHHOCTI, 9K Lie 3a3Ha4YeH0 Y NMyHKTI 57/, MOKNan0 Ha 3asiBHMKA HENpOnopLinHWiA TArap 3 Ornaay Ha BU3HAHHA HefiCHUM MOro NpaBa BNACHOCTI
Ha MaWHO 3a HaBefleHNX 06CTaBUH. TakiM YnHoM, ECTIJTy Wit cnpaBi KOHCTATyBaB NopYyLIeHHA cTaTTi 1 [Meplworo npoToKony [0 KOHBEHLT.
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3aKOHHICTb — cyfoBa npaktuka ECIJ1.

PiwenHsi ECI1JTy cnpaBi «@egepayis npo@cerniikoB1x opraHisauii YepHiriBcbkoi 061acTi» npotn YkpaiHu» Big 09 ciyHs
2025 poky, 3asBa N° 40633/15

ECIMJ1 3ayBaxwB, WO Us cnpaBa GakTMYHO Ta opuANYHO cxoxa Ha cnpaBy «DoHAa «baTbkiBcbka Typ6oTa» NpoTh YkpaiHuy» (Batkivska Turbota
Foundation v. Ukraine). Tomy BiH BBa)aB, LU0 MO0 BUCHOBKI CTOCOBHO 3aKOHHOCTI BTPYYaHHS, HaBefeHi B NyHKTax 57 i 58 BKA3aHOro illeHHS,
Tak CaMO CTOCYtOTbCS i L€l cnpaBsu.

Kpim Toro, ECIJT noroanBes 3 opraHidallieto-3asBHULELD, WO NOCUNaHHA Ypaay Ha npakTuky BepxoBHoro Cyay 3 LibOro nuMTaHHs, PO3p00NneHy y
nepiogq 3 2018 poky no 2020 poku, AK A0Ka3 iCHYBaHHSA, AK CTBEpAXKYBasnocd, YCTaneHol HalioHalbHOI MPaKTUKK, XOAHUM YMHOM He
CTOCYBanOCs CnpaBu OpraHisaLlii-3asgBHUL, Ky Cyan PO3rnsaani 3a 6arato pokis [0 LbOoro.

ECIJT 3ayBaxuB, WO HaBiTb AKLIO MOTOYHY HaLiOHaNbHY MPAKTUKY MOXHA BBaXaTh YCTaNeHOK Ta MOCMIA0BHOK, AOCI He 6yN0 NPUIAHATO
cnewiaibHOr0 3aKOHY LLOAO CTaTyCy MaiHa KOMULLHIX PaasHCbKUX NPoMChinokK, nonpu Te, o KoHCTUTYLig YKpaiHu BuMarana, oo «npaBoBuit
PEXUM BAIACHOCTI ... BU3HA4aBCs BUKIOYHO 3aKOHOM» (CTaTTA 92).
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3aKOHHICTb — cygoBa npaktuka ECI1J1.
PiwenHs €CI1/1y cnipasi «Zlinsat, Spol. s r.o. v. Bulgaria» Big 15 yepsHsi 2006 poky, 3asiBa N° 57785/00

B KOHTeKCTi ckapr KomnaHil-3adaBHuka ECI1J1, nepedyciM Haraaas, WO nepwa i HanBaxnwueilla BuMora cTaTTi 1 potokony N@ 1, He3anexHo Bif
TOro, AKe 3 11 MpaBW 3aCTOCOBYETHCS, MONSATAE B TOMY, WO 6yAb-AKe BTPYyYaHHS [ep>XaBHOI BNau Y MUPHE KOPUCTYBaHHA MaiHOM Mae 6yTu
3aKOHHUM: Ipyre pevyeHHs Nepuioro NyHKTY A03BOJSE NO36aBNEHHS MallHa NnLLe «3a YMOB, NepeadayveHnx 3aKOHOM», a IPYTruid NyHKT BU3HAE, LU0
[EPXaBM MatTb MPaBO KOHTPOOBATU BUKOPWCTAHHA MalHa WASXOM 3abe3neyvyeHHs [OTPUMaHHSA «3aKOHIB». bifiblle TOro, BEPXOBEHCTBO
npaBa, OAMH 3 OCHOBOMOMOXHMX NMPUHLMMIB JEMOKPATMYHOr0 CYCNiNbCTBa, € HEBIA'EMHOK YaCcTVHO Beix cTaTeill KoHBeHuil (avB. latridis npoTu
pewii [GC], N2 31107/96, § 58, ECHR 1999-I; Carbonara and Ventura npotw ITanii, N2 24638/94, § 63, ECHR 2000-VI; Ta Capital Bank AD, 3rapaHe
BuLLe, § 133).

€CIJ1 Takox Haronocus, WO BUMOra 3aKOHHOCTI, Y po3yMiHHI KoHBeHLI, 03Ha4yae He NuLle JOTPUMaHHSA BIAMOBIAHMX MOJIOXEHb HaLioHabHOro
3aKOHO/aBCTBa, ae il CYMICHICTb 3 BEPXOBEHCTBOM MNpaBa. TakMM YMHOM, BOHa nepebdayae, Lo HOPMI HaLlioOHaIbHOMO 3aKOHOAABCTBA MOBUHHI
6yTW AOCTATHbO TOUHMMM Ta nepeadbadyBaHM (AVB. pilleHHs y cnpasi Hentrich npot ®paHuil Big 22 BepecHs 1994 poky, Cepia A N2 296-A,
c. 19-20, § 42; Ta Beyeler npotu ITanii [B], N2 33202/96, § 109, ECIJ1 2000-1). Lie Takox 03Hayae, L0 3aKOH NOBKUHEH 3a6e3rnevyBaTh NeBHWUI
NpaBOBW/i 3aXWUCT BiJ CBABINIbLHOrO BTPYYaHHs JepXXaBHUX OpraHiB Y npaBa, rapaHToBaHi KoHBeHLjeto (auB. Capital Bank AD, sragaHe Buiie, § 134,
3 noAanbwuMy nocunaHHamm). Lie cynepeunno 6 BEPXOBEHCTBY MpaBa, AKOW OPUANYHI NOBHOBAXEHHS, HaJaHi opraHam Bnagu y cdepax, Lo
CTOCYHKOTbCSi OCHOBHMX NpaB, BUPaXanucsa y BUrnsaai HE0OMeXeHNX NOBHOBaXEHb. BianoBiAHO, 3aKOH MOBUHEH YiTKO BU3HAYaTK 0O6CAT Oyb-AKNX
TaKUX AVCKPELiiHMX MOBHOBAXEHb Ta CMocio 1X 3AiCHEHHS, W06 3abe3neunT 3aLikaBieHUM 0Cc06aM Ta OpraHisaLiiM HanexHUn 3axuUcT Bif
CBaBINbHOTO BTPyYaHHsa (auB., mutatis mutandis, Hasan and Chaush v. Bulgaria [GC], N° 30985/96, § 84, ECHR 2000-XI, 3 nogansiimmu
MOCMNAHHAMM). 3pELUTO0, KOHLEMLIT 3aKOHHOCTI Ta BEPXOBEHCTBA MpaBa B AEMOKPATMYHOMY CYCMiNbCTBi BMMaratoTb, W06 3ax0au, Lo
CTOCYHOTbCA OCHOBHMX MNpaB NOAWHKU, CYNpPOBOMKYBaNUCA BiANOBIAHUMK NPOLIECYaSIbHUMKM rapaHTiAsMKU. [1s BCTAHOB/IEHHS TOro, Yn 6yna us
YyMOBA BWKOHaHa, HEOOXifHO KOMMIEKCHO PO3rNsHyTY 3acTocoBHi npoueaypu (ame. AGOSI v. the United Kingdom, pilleHHs Big 24 XOBTHS
1986 poky, Series A no. 108, p. 19, § 55; Hentrich, araaaHe Bulie, p. 21, § 49; Ta Jokela v. Finland, N2 28856/95, § 45, ECHR 2002-1V).
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3aKOHHICTb — cyfoBa npaktuka ECIJ1.
PiwenHs €CI1JTy cripasi «The J. Paul Getty Trust and Others v. ITALY» Big 2 TpaBHs 2024 poky, 3asBa N° 35271/19

BianoBsigatoun Ha NUTaHHS, Y BiANOBIAAN0 BTPyYaHHs NPUHLMNY 3aKOHHOCTI, ECIJ/1 AifWoB BMCHOBKY, LU0 HaKa3s Npo KOH(icKaLito MaB niacTaBy
y HauioHanbHOMY 3aKOHOAaBCTBI, a came y ctatti 174 § 3 3akoHogaByoro gekpety Ne 42/2004. Lia nigctaBa 6yna JOCTaTHbO YiTKOLO,
nepegbayyBaHolo Ta CYMICHOI 3 BEDXOBEHCTBOM fpaBa, a OTXe, BiArnoBigana npuHUMy 3aKOHHOCTI y 3HaveHHi cTatTi 1 epworo poTokony A0
KoHBeHLil

Y 3B'A3KY 3 UMM, | OCKINbKI TPacT CKapXXMBCH Ha BIfCYTHICTb CTPOKY N5 MPUAHATTSA OCKapxXyBaHOro 3axony, €CIJ1 3a3HaumB, L0 BiACYTHICTb
TAKOro CTPOKY A1 Ai, CNPSIMOBAHUX Ha MOBEPHEHHSA BUKPAAEHNX ab0 HE3aKOHHO eKCMOPTOBAHMX KYNbTYPHUX LIHHOCTEN, € BiAMIHHO PUCOt0
KifIbKOX KpalH, 30KpeMa [iep)aB-yneHiB Pagn €Bponu, i Lo opraHaM Bnaay HeobxiagHo HaaaTu 3Ha4YHy CBO6OAY PO3CYAy Liit chepi. BiacyTHICTb
CTPOKY He 6yna GakTopoM, KU caM Mo Cobi Mir aBTOMaTUYHO MPU3BECTY 40 BMCHOBKY, WO BiAMNOBIAHE BTPYYaHHSA OyN0 HenepeadadyBaHnMm
ab0 CBaBINIbHUM, @ OTXE, HECYMICHUM 3 MPUHLIMMNOM 3aKOHHOCTI Y 3HaYeHHi cTaTTi 1 [1epLioro npoToKony.

BianosigHo, ECIJ/1 BK3HaB, L0 Y Liii cnpaBi He 6yno nopyLeHHs cTaTTi 1 MepLoro npoTokony Ao KoHBEHLT.
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3aKOHHICTb — cyfoBa npaktuka ECIJ1.

PiwwenHs1 €CI1JTy cnipasi «CokypeHKo i CTpuryH npotu Ykpainm» Big 20 innHsa 2006 poky, 3as8u N° 29458/04 ta N° 29465/04
BignosigHo fo npeueneHTHOl npakTukn ECIJT TepMiH «BCTAaHOB/IEHUM 3aKOHOM» Y CTaTTi 6 KOHBEHLiI CNpsiMOBaHWIA Ha rapaHTyBaHHA TOro, L0
« Cy/[oBa rifika Biagn y AeMOKPaTUyHOMY CyCrifibCTBI HE 3a/eXWUTb Bifj OpraHiB BMKOHABYOI BJlaju, ae KepyeTbCs 3aKOHOM, L0 MPUUMAETbCA
napaaMeHToM». Y KpaiHax 3 KoAM(iKoBaHUM NPaBOM OpraHisaLis CyA0BOI CUCTEMM TAKOX He MOXe OyTU BifjjaHa Ha PO3cy[ CYL0BMUX OpPraHis,
X04a Lie He 03HauYae, L0 Cy/i1 He MatoTb NEBHOI CBOOOAM AN TYMAYEHHS BiANOBIAHOMO HaLiOHAbHOr0 3aKOHO/1aBCTRA.

CyZ MoBTOpMB, WO, K ByN0 paHille BU3HaYeHo, Pppasa «BCTaHOBNEHOMO 3aKOHOM» MOLUMPIOETHCA HE JIMLLE Ha MPaBOBY OCHOBY CaMOrQ iCHYBaHHS
«Cyqly», ane i JOTPUMaHHA TaKMM CyOM MEBHUX HOPM, SIKi PerymnoTb MOro AiSNbHICTb. Y pilleHHi y cnpasi Zand v. Austria Komicis Bucnosuna
AYMKY, WO TEPMIH «CYy[JOM, BCTAHOBJIEHUM 3aKOHOM» Y NYHKTi 1 cTaTTi 6 KOHBEHLI Nepefbdavae «ycto OpraHisauiiHy CTPYKTYpY CYAiB, BKOYHO 3
(...) NUTaHHSAMW, LLO HaNexaTb [0 FOPUCANKLIT NEBHUX KATEropiii CyaiB (...)».

€ClJ1 Haragas, WO Y feAKuX BUMNaaKax BiH BU3HABAB, LLLO HAMBULLMI CyLJ0BMIA OPraH, YrOBHOBAXEHMI TyMaYnUTH 3aKOH, MIl YXBa/IlOBaTH PilLEHHS,
AKe He 6y/10 YiTKO BUSHAYEHO 3aKOHOM. Take 3aCTOCYBaHHS 3aKOHY, OfHaK, Mano BUHATKOBMIA xapaKTep, i 3a3Ha4YeHni Cyl HaAaB YiTKi /i BiporifHi
NiACTaBM ANS TAKOr0 BUHATKOBOIO BiICTYNY Bifj 3aCTOCYBaHHS CBOIX BU3HaYeHMX NOBHOBAaXEHD (pillieHHs y cnpasi Julio Bou Gibert and El Hogar
Y La Moda J. A. X. A. v. Spain (yxB.), 3asiBa N2 14929/02, Bia 13 TpaBHs 2003 poky).

[lpoTe y uin cnpasi BepxoBHuii Cya YkpaiHW He HafaB XOAHWMX apryMeHTiB WOAO0 NPUAHATTA Takol MOCTAHOBWM, BUXOAAYM 3@ MeXi CBOIX
NOBHOBAaXeEHb LWAAXOM CBIAOMOro MOpPYLIEHHA [0CNoAapCbKOro npoLecyanbHOro KOAEKCY | yXBaleHHs Takoro pofy PilleHb, o, SK
BKa3yBanoCb YpA4oMm, CTano 3B1YyanHoro npakTukoro BepxosHoro Cyay YKpaiHu.

Ha aymky €CIJ1, nepeBuLmMBLLN CBOI MOBHOBAXEHHS, AKI Oynn YiTKO BUKNafeHi y ocnofapcbKomy npoLecyanbHOMY KoAekci, BepxoBHuii Cya
YKpaiHu He Mir BBaXaTuca «CyoM, BCTAHOB/IEHUM 3aKOHOM» Y 3Ha4eHHi MyHKTY 1 cTaTTi 6 KOHBEHL,T BiAHOCHO OCKapXXyBaHOro MpoBampKeHHS.

BpaxoBytoun 3a3HaveHe, ECIJ/1 AifwoB BUCHOBKY, L0 Y Ll cnpasi 6y/10 NopyLieHo NyHKT 1 cTaTTi 6 KoHBEHLIT.

PiwerHs €CI1/1y cripasi «Bepitac npoTu Ykpaiku» Big 13 imctonaga 2008 poky, 3asea N° 39157/02 - y wivi cripasi (baKTu Ta MpaBoBi
06CTaBWHW OYJIN [JEHTUYHUMMU 3 TUMM, LLJO BXKE PO3INISAAnNCh HUM Y pillieHHi «COKypeHKO Ta CTpUryH npotu YKkpaiHu.,
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3aKOHHICTb — cyfoBa npaktuka ECIJ1.
PiweHHs ECI/1y cnipaBi « TOB «A3anisi» Ta iHLWwi npotn YkpaiHun» Big 09 6epesHs 2023 poky, 3assn N° 31211/14 ta N° 31338/14

[1iANpMEMCTBA-3aABHNKN CTBEPIKYBAM, IO BOHM May HaNexXHWM YMHOM 3apeecTpoBaHe MpaBO BAACHOCTI Ha BIAMOBIAHI 6yAiBni. loHaj
N'ATHAALUATb POKIB BOHW BIAKPUTO Ta A0OPOCOBICHO BOJMIOAINN HUMMU Ta 3aKOHHO KOPWUCTYBAANCH 3EMENbHUMK AiNAHKAMKW, Ha SKWUX BOHM
PO3TallOBYBaNNUCA, AOKW OpraHu Aep)KaBHOI BNaan Mif pisHUMK NPpUBOAAMU He BIAMOBWUN Y NMPOAOBXEHHI CTPOKY il OrOBOPIB OPeHAN Ta He
YXBaNIMA PILLEHHS NPO 3HECEHHS By/liBeNb K CaAMOBINIbHO PO3MILLIEHMX 06 EKTIB.

.. 3HULLEHHA MaiiHa 3asBHWKIB HaLioHaNbHUMKU OpraHamu BNajy He Mano 3aKOHHMX MiACTaB i 6YN10 HECYMICHAM 3 MPUHLIMMOM BEPXOBEHCTBA
npasa.

3 ornamy Ha Lei BUCHOBOK HeMae MoTpebu po3rnagati, Y 6ynm AoTpuMaHi iHwi Bumorn ctatTi 1 leplioro npotokony Ao KOHBEHLUl Y L
Crpasi.
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3aKOHHICTb — cyfoBa npaktuka ECIJ1.
PiwerHs €CT1/1y cnpaBi « TOB «[loniMepKoHTelHep» npoTu Ykpaiun» Big 24 nnctonaga 2076 poky, 3asaBa N2 23620/05

lLloao aaHor cnpasw, Cya 3a3Hayvae, o, K BCTAHOBMNEHO HallioHanbHUMK cydamu, y nepiod 3 2007 no 2006 pik MUTHI opraHv NpoaoBXYyBau
NPUCBOIOBATH HENPaBUAbHUIA KO Knacudikalil OAHOMY i TOMY X TOBapy, iMNOPTOBaHOMY KOMMAHIEH-3aABHIKOM, L0 MPU3BENO 40 3HAYHOro
36iMIbLLIEHHS MITa, AKe Mafia CnaaTuTh OCTaHHA. Lle 3Mycuno KoMnaHito-3asiBHUKa PeryaspHo 3BepTaTucs A0 CYAiB 3 0HAKOBMMM NO30BaAMM.
X04ya B KOXHOMY OKpemMOoMYy BWMaAKy CYAu BUHOCWAW PilleHHA Ha KOPWCTb KOMMaHIl-3asiBHIMKA Ta CKAaCOBYBaM OCKapXXYyBaHi PilleHHd, Lie He
3aBanI0 MUTHWM OpraHam MNpPOLOBXYBaTW MPUCBOIOBATM TOW CaMUiA HEMpPaBWbHWWA KO TOMY CaMOMYy TOBapy Mpu WOro nofanbllomy
BBE3€EHHI KOMMaHIE-3a9BHNKOM. |HWMMU CNOBaMU, CYAOBI il HE Mann XOAHOr0 BUMNPABHOrO eekTy i obmexyBanucs nuwe post factum
BiALLKOLYBAHHAM.

Cyn Hafae Bary TBEpIXXEHHAM HaLioHanbHMUX CydiB NPO Te, WO Taka npakTuka nifpuBae ik OCTATOYHICTb IXHiX pilleHb, TaK | aBTOPUTET CydiB
3aranom (auB. MyHKT 9 Bulle). Hemae niacTaB CTaBUTW Mif CYMHIB Liei BUCHOBOK. CyA TNyMaunTb MOro ik 03HaKy TOro, L0, NO-NepLIe, MUTH
OpraHu Jisnn B A0BINbHKIA CMOCI6, @ NO-ApYyre, He iCHYBano MexaHiaMiB 419 NPUNUHEHHS TaKol MPaKTUKM.

Cyn 3a3Havae, WO BiH po3rnsaaB Aewo MNoAdibHy cuTyauito y cnpasi «lHTepcnnaB npoTu YKpaiHW», e KOMMaHis-3adgBHUK Oyna 3MylleHa
NOPYLUNTK CYAOBUIA NPOBAMKEHHA LIOAO YMCNEHHWX BUMAAKIB HEBUKOHAHHS OpraHaMu Bnaau CBOIX 3060B'f3aHb WOAO NIATBEPAXEHHA CYyM
MAB, wo nignarany it go BiawkoaysaHHs (N2 803/02, 8§ 38-40, 9 ciuna 2007 poky). Cya BM3HAB, WO CUCTEMATUYHUIA xapaKTep HeaonikiB
[IEPXXaBHUX OPraHiB NpK3BiB A0 HaAMIPHOIO HaBaHTa)XEHHS Ha KOMMNaHito-3asBHMKa (Tam camo, § 39).

Ta cama KpUTKKa CTOCYETbCH | aHOT CnpaBu. AK i B LITOBAHIN CNpaBi, KOMMaHis-3adgBHUK 6yna 3MyLLeHa NPOMTU KiflbKa CYA0BUX NPOBAKEHD,
LI06 NMOBEPHYTM HaaMIpy crnaveHe MuTo. KpiM TOro, Mif Yac Lyx NpoBaXeHb BOHA HE MOr/a KOPUCTYBATUCS IMIOPTOBAHNMM TOBapami, LLO
Hanexanu i, aKi 6ynn KOHPICKOBaHI Ta YTPUMYBaINCs 0 BUPILLEHHS CrpaBu.

OTXe, y faHii cnpaBi Mano micLie BTPYYaHHs1 Y MUPHE BONOAIHHS MaliHOM 3as1BHUKA, SIKE, K HEOAHOPA30BO MiATBEPAKYBANMN HaLiOHaMbHI cyau,
6Y10 HE3aKOHHUM.
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3aKOHHICTb — cyfoBa npaktuka ECIJ1.
PiwerHs €CT1/1y cnpaBi « TOB «CBIT po3Bar» Ta iHLI npoTy Ykpaitn» Big 27 yepBHA 2019 poky, 3asBa N° 13290/11 Ta 2 iHLLI 3adBK

B ycTaneHin npaktuui Cyay BCTaHOBNEHO, WO NPUNUHEHHS AT AIKCHOT NiLEHSIT Ha 3AIMCHEHHA TOCMOAAPCbKOI AiANbHOCTI CTAHOBWTL BTPYYaHHSA Y NPaBO Ha
MUPHE BOMOJIHHS MallHOM, rapaHToBaHe cTaTTero 1 MepLioro npoTokony A0 KoHBeHLl, i BOHO Mae po3risiaaTiCh 3a ApYriM ab3aLoM LiEl CTaTTi fK 3axif
3 KOHTPOJ1tO 3@ KOPUCTYBAHHAM MaHOM ...

[poTe B6AYaeTLCS, LU0 Lie 6yB NepLinin pas, Koau Cyan TNYyMaynunn 3aKoH Y Takuid cnoci6. Hi BULWECTOALLI cyan, Hi Ypaa He HaBenu 6yab-aKux nonepeaHix
CYA0BUX PillleHb, SKi 6 TAyMaunan 3aKoH y Takuii cnoci6. Cya, y CBOK Yepry, y GOpPMYItOBaHHI BiANOBIAHOMO HALIOHANEHOMO NPAaBOBOMO MOMOXEHHS He
BO6A4a€e HiYoro, Lo MO0 6 BKasaTy 3asiBHUKY, L0 HE3BAXakUM Ha HasBHICTb Y 3aKOHOAABCTBI LWOA0 NiLeH3YBaHHA BUYEPMHOro nepeniky migcraB Ta
NOPALKY aHYMHOBAHHA NMiLleH3iiA i BiACYTHICTb 6YAb-AKOI 3raKku NPO MOXAMBICTb «3YMWHEHHS Ail» 3 PisHMX NiAcTaB (AWB. MyHKT 64), OpraHn BUKOHABYOI
B/M1aivt BCE O[1HO Masiv NMOBHOBAXEHHSA 3YMUHATYN LIt NILIEHSIN.

Y TiiA Mipi, HACKIiNbKW HaLlioHanbHi Cyay fanu 3p03yMiTK, L0 BU3HAHHA TaKMX HEBiJ EMHUX MOBHOBAXEHb BUMPABA0OBYBANOCh HArafbHUMM iHTEpecamy,
TaKUMI AIK: 3aXWUCT JIFOLCbKOr0 XUTTS, 3[0POB'ST Ta HAaBKOMMLWHLOMO CepeioBuLLa, 3adBHUK MIr 0OFPYHTOBAHO BBaXaTt, WO Lii MUTAHHS A0CTaTHbO
MIpOKO OXOMNJIHOBANNCS YCTaNEeHUMI NMOBHOBAXXEHHAMM OPraHiB, BiAMOBIAANbHUX 3a MOXEXHY 6e3Mneky, 6e3neky Ha pobovyoMy MiCLi Ta OXOPOHY 3[0POB 1,
0N NPUNVHEHHS AiSNbHOCTI KOHKPETHUX rpafibHIX 3aknafdiB y Bunaaky Hebeaneku (AvB. NyHKT 65). Y cnpaBi 3asBHNLI HIKOMW He CTBEPAXYBAN0CS, L0
ICHYBanM NiACTaBW NS 6yab-KOro TaKoro 3yNUHEHHS Ail NiLeHsil. 3ynuHeHHs CTOCYBanoCcs YCix NileHsi Ha NpoBaKeHHs AisNbHOCTI 3 OpraHisadil Ta
NPOBEAEHHS a3apTHUX Irop, a He TiNbKMW NiLeH3iiA Cyo'eKTiB roCnoAaptoBaHHs, SKi KepyBanu 3aknafoMm, [1e CTanacs noxexa, i BOHO CTOCYBanocs BCiX
NiLeHsin 6e3 nNpoBeaeHHs IHAWBIAYaNbHOI ab0 HaBIiTb 3arafibHOl OLjiHKM MUTaHb LOAO OXOPOHW 3[40POB'S, He3MeKn Ta MOXEXHO! 6e3neKu, LWOA0 AKMX
MiHicTepcTBO (iHAHCIB YKpalHuW, OpraH, kil BUAaB Hakas, MOrfio MaTh 10 rpafibHUX 3akNafiB Ta BNaCHUKIB NiLEHSIN.

Y 6yab-9KOMY pasi, TNiyMa4yeHHs HallioHaIbHOrO MpaBa HalioHaNbHUMK CyaMK 03Ha4aso, WO 0COOUBI NOBHOBAXEHHS OpraHiB BUKOHABYOI Bfaan He
0BMEXYBaNNCHA XOAHOK HOPMOHK), fKa 6 [JOCTaTHbO YiTKO BM3Ha4ana 06CAr Ta YMOBM 3[IACHEHHS TXHIX MOBHOBaxeHb. OTXXe, BOHO He 3abe3neynso
BiAYYTHOI MipW 3aXWCTY Bif CBaBINNS.

Llux MipKyBaHb [OCTATHbO ANst BMCHOBKY CyAay, LIO MOMOXEHHS HalioHaNbHOr0 3aKOHOAABCTBA He BIAMOBiAanM BUMMOraM AKOCTI «3akOHY», @ TOMY
3YMNWUHEHHS Lil NiLEeH3ii 6YN10 HE3AKOHHUM.
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lOpuanyHa BU3HaAYEHICTb

* 3PO3YMIJIICTb Ta TOYHICTb FOPUANYHNUX HOPM

* nepefodavyeHe Ta NocniJoBHE 3aCTOCYBAHHS HOPMATUBHUX aKTiB

* OPUONYHA BU3HAYEHICTb BMArae JOTPUMAHHA NpUHUMMY res judicata

* «BUMpaBAaHe (NeriTMMHE) 04iKyBaHHS»

e JJOTPUMAaHHA JEPXABOI B3ATUX Ha cebe 3060B'A3aHb Ta BUKOHAHHSA NOKMaAeHUX Ha HET QYHKLIN
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lOpuanyHa BU3HaAYEHICTb

[TpouecyanbHi HOPMK CTBOPHOKOTHCA A9 3a0e3MeYeHHT HaNeXHOro 3fiiCHEeHHA npaBocynas |
0OTPUMAHHA NMPUHLUNAMY KOPUANYHOI BU3HAYEHOCTI Ta IO CTOPOHM MPOBA[XKEHHA MOBWHHI MaTK MPaBo
0YiKYBaTW 3aCTOCYBaAHHS BULLIEBKA3HNX HOPM.

[TpUHUMN OPUANYHOI BM3HAYEHOCTI 3aCTOCOBYETHCA HE TINbKKM LOAO CTOPIH MPOBAXEHHdA, a 1 A0
HaLllOHabHKX CYAIB.
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OpuanyHa BU3HaYeHicTb — cygoBa npaktuka ECIJI.
PiwerHs €CT1/1y cnpasi «[loHoMapboB npotu Ykpaiun» Big 3 kBiTHA 2008 poky, 3asBa N° 3236/03

OaHMM i3 pyHAAMEHTaNbHUX acnekTiB BEPXOBEHCTBA NpaBa € NPUHLMN FOPUANYHOI BUSHAYEHOCTI, IKWiA nepeabavae nosary Ao npuHumny res judicata
— MPUHLMNY OCTaTOYHOCTI pilieHb cyay. Llern npuHuMn Haronowwye, Lo XoAHa 3i CTOPIH He Mae mpaBa BUMaraTu Nepernsgy OCTaTOuHOro Ta
060B'A3KOBOr0 PilleHHs Cyay NPOCTO TOMY, L0 BOHa Mae Ha MeTi JOOUTUCA HOBOrO CyxaHHsA CMpaBu Ta HOBOTO 1i BUPILIEHHS. [TOBHOBaXEHHS
BULLMX CYAOBWX OpraHiB CTOCOBHO Mepernifagy MatoTb peasnisoByBaTCh AN9 BUMNPABAEHHS CYyAOBKX MOMUIOK Ta He[OMIKIB CYAOYMHCTBA, ane He
ONs 30INCHEHHSY HOBOTO CY0BOro po3rngaay. Mepernan He NOBUMHEH MAaKTUYHO MIAMIHATY COO0D anenaLito, a caMa MOX/MBICTb ICHYBaHHS [ABOX
TOYOK 30pYy Ha OJMH NPEAMET He € NIACTaBOK /19 HOBOTO PO3rNfay. BUHATKM i3 LUbOT0 MPUHLMMY MOXYTb MaTK MICLe NnLLIe 3a HaABHOCTI NiACTaB,
06yMOB/EHNX 06CTaBMHaMM BaX/MBOrO Ta BUMYLIEHOrO XapakTepy (AavB., mutatis mutandis, pileHHs y cnpagi «Psibux npotu Pocii» (Ryabykh v.
Russia), 3asiBa N 52854/99, n. 52).

€CIJ1 TakoX 3a3HaumB, WO LS cripaBa CTOCYETbCA He eKCTPaopAMHAPHOro Nepernsay oCTaToOuHOro Ta 060B'A3KOBOr0 PilleHHS Cyoy B NMOPSAAKY
Harnsay Yn 3a HOBOBUSB/IEHMMM OOCTaBMHAMM, @ BIJHOB/IEHHS MPOBAMXEHHA Yepe3 3HaYHWA Nepiod Yacy WASXOM MOHOBMIEHHSA CTPOKY Ha
OpAMHapHe anenduinHe ockap)erHs. €CIJ1 3ayBaxuB, L0 NPaBOBa CUCTEMa b6araTbOx KpalH-YNeHiB nepefdavyae MOXMBICTb NPOAOBXKEHHS
CTPOKIB, AKLIO AN LbOro € 06rpyHTOBaHI niacTaBn. PasoM 3 TiM, AKLLO CTPOK Ha OpAMHApHE anensuiiie 0CKapXXeHHs NOHOBNEHUIA 3i CMINBOM
3HAYHOro nepiofy 4acy Ta 3a NiACTaB, AKi He BWAAKOTLCA MEPEKOHAMBMMU, AK Y LA CrpaBi, A€ HIOUTO CKNagHe eKOHOMIYHe CTaHOBMLLE
NnepeLIkoaXano Bifnosigavy cnnatuTh fep)xaBHe MUTO, TakKe PilleHHs MOXe NOPYLWWUTN NPUHLMM FOPUANYHOI BUSHAYEHOCTI, Tak AK | nepernan B
NOpAAKY Harnsgy. Y KOXHiW cnpasi HayiOHa/IbHI CyAN MatoTb NepeBipATH, Yu NigcTaBu 418 MOHOBJIEHHS CTPOKIB [19 OCKaPXXEHHS BUMPaBLOBYOThb
BTPyYaHHs1 y npuHumn res judicata, 0co6mBo 5K y L cripaBi, Ko HalioHanbHe 3aKOHOAaBCTBO HE 0OMEXYe AUCKPEL/iViHi MOBHOBAXEHHS CyAiB Hi y
4yaci, Hi B nigcraBax 4J15 [IOHOBJIEHHSA CTPOKIB.

Hanatouv 103BiN TOBAPUCTBY NMOAATM NOBTOPHY anensauiiHy ckapry i Cr/IMBOM 3Ha4YHO0 MPOMIKKY Yacy Ta Mic/isl noYaTKy BUKOHaHHS PILLEHHS cyay
Ha nigctaBax, fki, Ha gymKky €CIIJI, Maim Ha METi He BUMpaB/IeHHS CEPHO3HUX CYAOBUX MOMMIIOK, @ JnLLe nepersisg Ta HoBe BUPILLEHHS CripaBy,
HaLlioHasbHi cyau NOpPYLXAW NPUHLMN FOPUANYHOT BU3HAYEHOCTI Ta «NpaBo Ha Cy» 3asiBHUKA, rapaHTOBaHe MyHKTOM 1 cTaTTi 6 KOHBEHL;!.
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OpuanyHa BU3HaYeHicTb — cygoBa npaktuka ECIJI.
PiwenHsa €CI/Ty cnpasi «[is 97 npotn Ykpaitn» Big 21 xoBTHA 2070 poky, 3asBa N° 19164/04

€CIJT Haronocme Ha TOMYy, LIO NpOLECyaNbHi npaBuia NpUsHayeHi AN 3ab6e3neYeHHs HaNeXHOro BiAnpaBieHHs MPaBOCYAAs Ta AOTPUMaHHS
NPUHLUMNY HOPUANYHOI BUSHAYEHOCTI, @ TakoX, L0 Y4aCHWKM CY[0BOro NpOBapKEHHS MOBMHHI MaTK NpaBO pO3pax0oByBaTW Ha Te, WO Li npaBu/a
3aCTOCOBYBATUMYTbCS. Llei MpuHLMN 3aCTOCOBYETHCS [0 YCiX - HE uLie A0 CTOPIH NPOBaMKEHHS, ane i A0 HalioHanbHWX CyAiB (AuB., cepen
6araTbOX iHLUMX AXKEPEn, pilleHHst y cnpaBax «KaHbeTe ae XoHbi NpoTu Icnaii» (<..>), 3assa N2 55782/00, n. 36, ECHR 2002-VIII; «['opy npotw
peuii» (N 3) (Gorou v. Greece (no. 3)), 3asiBa N¢ 21845/03, n. 27, Bia 22 YepBHsa 2006 poky; «<Muxonana npoTu JlaTeii» (Miholapa v. Latvia), 3asBa
N2 61655/00, n. 24, Big 31 TpasHs 2007 poky, Ta «AHApeesa npoTu J1aTeii» (Andrejeva v. Latvia) [BM], 3aasa N2 55707/00, n. 99, ECHR 2009-...).

€CIJ1 BCHYBaB, WO NpyW Po3rnsai KacauiiHol ckapri, NoAaHol B., AKOro He 6yno nonepeaHbo JOMYLIEHO A0 NPOBAMKEHHS Y Oyab-AKiil AKOCTI,
BepxoBHuit Cya YKpalhi 3HeXTyBaB YiTKUMKU Ta TOYHUMM NpoLiecyasibHUM NpaBuiaMu, Lo perynoBani BianpaeneHHa npaBoCcyAnd, Ha AOTPUMaHHS
IKUX 3aKOHHO PO3pPaxoByBaso NiANPUEMCTBO-3asBHUK. Lle npoLiecyanbHe NopyLieHHs 06TsHXyBanocs TMM (hakToMm, WO Y pesynbTaTi KacalliiHoro
poarnaay BepxoBHuid Cya YkpaiHu B3arasi 3akpuB NpoBapKEHHA Y CnpaBi Ta 3BiB HaHiBELb CY0BI PilleHHs, L0 HA Yac POo3rnsaay Manu cuny res

judicata.

€CIJ1 B13HaB, L0 iHTEpecH B., AKMIA, 9K CTBEPAXYBANOCH, He 3HaB NPO NPOBAIKEHHS PaHille, MOrIN CIPUYUHUTI NOTPEOY B PO3rNsAAI CnpaBu.
[lpoTe npouecyanbHi npaBuna He A03BoONAAN BepxoBHomy Cyay YKpaiHW [igTK Y Takuid cnoci6. Ypaa He NosiCHMB MpoLecyanbHux nigcTas, Lo
MOr/IM 0BI'pYHTYBATW Takuii po3rnaa BepxosHum Cyaom YkpalHu KacauidHol ckapriu B. €CIJT Takox 3a3HauumB, WO Hillo He 3aBaxano B.
BMKOPWCTOBYBATY 3aKOHHI 3aC06W ANst 3aXMCTy CBOIX IHTEPECIB, UM TO Y pamKax iCHYKUYOro rocnoAapCbkoro NPOBamXEHHS (LUASXOM NOAaHHS
3as1BW [0 ['eHepanbHOI NpoKypaTypu YKpalHu Woao BTpyYaHHs (noaibHuii cnoci6 aHanisysascs €CMJ1y cnpasi «fopy npotw Ipewii» (N 2) (Gorou
v. Greece (no. 2)) [BM], saaBa N2 12686/03, nn. 27-42, ECHR 2009-...), 4un TO 3a ;ONMOMOr 0K OKPEMOTO LiBiIbHOMO NO30BY.

3 ornany Ha BuknageHe €CIJ1 ginwoB BUCHOBKY, LLO po3rnag kacauiiHor ckaprv B. BepxoBHum CyaoM YkpaiHu npoBoAWBCS BCynepey npuHuuny
OpPMANMYHOT BU3HAYEHOCTI Ta NpaBy NiAnpUeEMCTBa-3asiBHUKA Ha CnpaBeIMBHiA cyA. BianoBigHO 6yn0 NopyweHHs NyHKTY 1 cTaTTi 6 KOHBEHLT.
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OpuanyHa BU3HaYeHicTb — cygoBa npaktuka ECIJI.

PiweHHs €CI1/1 y cripasi «[TpomucnoBo-(iHaHCoBUI KOHCOPLiyM «IHBECTULJiNHO-MeTanypriviHmi Coros» npotun Ykpaiku» Bif 26 YepBHS
2018 poky, 3asBa N2 10640/05

OAHMM i3 OCHOBOMOJIOXHWX acrekTiB BEPXOBEHCTBA NpaBa € NPUHLMN KOPUANYHOI BUSHAYEHOCTI, IKWA BUMarae, Cepeq iHLIOoro, Lo Y pasdi OCTaTOMHOr0 BMPILLEHHS Cropy
Cyfiamm IXHE PIlLEHHS HE MOBMHHO CTABMTUCA Nif CyMHIB (pilleHHs y cnpaBi «bpymapecky npoTu PymyHil» (<..>), nyHKT 67). HOpuanyHa BM3HAYEHICTb Nepeadayac
[OTPUMaHHS NpuHUuMNy res judicata (Tam camo, NyHKT 62), TO6TO NPUHLMMY OCTATOYHOCTI pillieHb. Lieid MpUHLMN HAaronoLye Ha TOMY, LU0 XO/AHa 3i CTOPIH He Mae NpaBa
BAMaraTu neperngay OCTaTOYHOro i 060B'A3KOBOMO PilleHHS N1Lie 3 METOK MOBTOPHOrO PO3rAAfy CrnpaBw Ta 1 HOBOTO BUPILIEHHS. [TOBHOBAXEHHS CyAiB BULMX
IHCTaHUIA LWO[O Nepernisgy MarTb 34IMCHIOBATUCA A1 BUIPAB/IEHHS Cy4OBUX MOMMIIOK Ta HEZONIKIB NpaBoCy4As, ane He A4/ 34IMCHEHHS HOBOr0 Cy40BOro Po3risjy.
epernsa He NMOBMHEH PO3rNAAaTUCh K MPUXOBAHWA 3aCib OCKapXEHHH, a Cama MOXMBICTb ICHYBaHHSA [1BOX TOYOK 30pYy Ha OAMH MpeAMET He € NIACTaBOK A/
NOBTOPHOr0 po3rnaay. Biactyn Bif LbOro NPUHLMMY MOXe BYyT BUNPABAAHMM JIULLE KONW BiH 06YMOBNEHUIA 0COBIMBUMI Ta HENEPEOOPHUMI 06CTABUHAMM. ».

ECMJ1 Haraaas, WO Y HM3LI NOAANbLUNX PillleHb BiH BCTaHOB/HOBAB, IO MPUHLMMOM FOPUANYHOT BUSHAYEHOCTI MOXHA MOCTYNUTUCS 3 METOK 3a6€3MneyYeHHs! BUNPaB/eHHS
«CYTTEBOr0 Hefoniky». Hanpuknaa, BiH HaronoWwyBas, WO Aulle AyMKa, Lo PO3CifyBaHHA Y CnpaBi 3adBHMKA 6Y10 «HEMOBHUM Ta OAHOBIYHMM» ab0 MPU3BENo 10
«MOMWIKOBOr0» BUMPaBAaHHS, He MOXe cama no cobi 3a BiACYTHOCTI HOPUCAMKLINHUX MOMUIOK ab0 CEPMO3HMX MOPYLIEHb CYA0BOr0 MPOLECY, 3N0BXMBAHb BNa/0H0,
SIBHMX MOMWUJIOK MpK 3aCTOCYBaHHI MaTepianbHOro npaBa abo byAb-AKMX IHLWWUX BaroMMX MiACTaB, WO BUHUKAKOTbL 3 iHTEPECIB MPaBOCYAAs, CBIAYMTM NPO HASBHICTb
CYTTEBUX HEJONiKiB MOMepeaHbOro MPOBaKEHHA (AWB., Hanpuknag, pilieHHs y cnpasi «TOB «[CMA» npotu CnosavunHu» (PSMA, spol. s r.o.v. Slovakia), 3asBa
N® 42533/11, nyHKT 69, 70, Bia 09 4epBHs 2015 poky, 3 NOAaNbLUMMM NOCUNAHHAMN).

Y Wi cnpaBi NpoBamKeHHs 6y10 BiAHOBIEHE MICAS 3aTPUMKM MPUOINSHO B YOTUPU MICALL, IKa € 3HAYHO KOPOTLLOK, HXX 3aTPUMKM Y 3arafaHnx cnpasax «[ToHOMapboB
npotu YkpaiHu» (Ponomaryov v. Ukraine) Ta «YcTumerko npotu Ykpainu» (Ustimenko v. Ukraine) TpuBanicTio noHad ABa POKM i OAMH PiK BiAnoBigHO. MpoTe Le He
03Hayano, WO y Ui cnpasi Ans uinein nyHkTy 1 ctatTi 6 KoHBeHLil BepxoBHuit Cya YKpalHW KOPUCTYBABCS HEOOMEXEHOH CBOOOAO0K PO3CYAY NPW BUPILLEHHI NUTAHHS
NPO BiAHOBMEHHSA NPOBAKEHHS 3a KacaliiHUM NoAaHHAM [eHepanbHOro Npokypopa YKpaiHu, nojaHuM 3 NponyLieHHsM CTPoKy. BepxoBHuid Cya YKpaiHu NoBuHeH 6yB
3aCTOCYBATM BiANOBiHI NPOLIECYaNbHi HOPMYU BIANOBIAHO A0 NPUHLMNY OPUANYHOT BUSHAYEHOCTI (AMB., HAaNpWUKNa, 3rafaHe pilleHHs y cnpaii «[ig 97» npoTu YKpaiHuy
(Diya 97 v. Ukraine), nyHkT 47, 3 noganbluimiu nocunanHami). Omxe, ECMNJT maB cnoyaTky posrisHyTH, Yu 6YN0 HANEXHUM YUHOM O6I'PYHTOBAHE PilleHHS BepXoBHOro
Cyfly YKpalHv npo NOHOBMIEHHSA CTPOKY Ha OCKapPXEeHHA ['eHepanibH1M NPoKypopoM YKpaiHu.

€CIJ1 minwoB BUCHOBKY, WO MPUAHABLLM A0 PO3rnagy KacaliiiHe nofaHHA [eHepasibHOro mpokypopa YKpaiHu, nofaHe 3 MpornyLieHHs M CTPOKY, Ta CKacOoBYKYMW,
3PELUTO, pilleHHs ocnogapcbkoro cyay M. Kuesa Big 19 cepnHa 2004 poky i Buuioro rocnogapcbkoro cygy YkpaiHu Big 22 »xoBTHA 2004 poky, BepxoBHuit Cya
YKpalHu nopyLMB NPUHLMM OPUANYHOI BUSHAYEHOCTI.
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OpuanyHa BU3HaYeHicTb — cygoBa npaktuka ECIJI.
PiwenHs ECI/y cnpasi «Sine Tsaggarakis A.E.E. v. Greece» (¢ppaHLy.) Big 23 TpaBHs 2019 poky, 3asBa N° 17257/13

PesynbtaT po3rnsay 3asB KOMMaHil-3asBHMKA CTBOPUB CUTYALLitO, B SAKiiA, 3 0AHOIO GOKY, pilleHHs YeTBepTol CeKuil 403BONAN0 HOPMallbHE
DYHKLIOHYBAHHA MYNbTUNEKCY, @ 3 IHLWOro 60KY, pilleHHs [T'aTol cexLil BUMarano noro npuUnmuHEHHS.

KpiM TOro, cutyauis e 6inblie ycknagHunacs yepes BiAMOBY Mepil BUKOHATK pilleHHs [T'ATol cekuil, ika 6yna nigTBepaXeHa KOMITeTOM
[lep>xaBHOI paaw, BiANOBIAANIbHUM 33 KOHTPOSb 3@ HANEXHNM BUKOHAHHSAM pillleHb, Ha Tik NiACTaBI, WO KOHKYPEHTHUIA MYNbTUMIEKC NO4aB
3aBKY Ha «yperyatoBaHHs».

TakuM YnMHOM, PO36IXKHICTb MK pilleHHAMM YeTBepTol Ta [T'ATOI cekwuii Buworo agMiHicTpaTMBHOMO Cyay 36epiranacs NnpoTaroM 6araTbox poKiB
| 36epiraeTbcs Aoci. CuTyallis NpaBoOBOI HEBU3HAYEHOCTI, L0 BUHUKIIA B pPesy/bTaTi Uboro, Ha aymky ECIJ1 cBigynna npo HeedeKTUBHICTb
MeXxaHisMy rapMoHisaLlil cy10BOI NPaKTUKMU.

BpaxoBytoun 3a3HaveHe, ECI1J1 KoHCTaTyBaB NnopyLeHHa nyHkTy 1 cTaTTi 6 KoHBEHLL.
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OpuanyHa BU3HaYeHicTb — cygoBa npaktuka ECIJI.
PiwenHs1 €CI1/Ty cnipasi «RS INVESTMENT LTD v. Slovakia» Big 19 TpaBHs 2020 poky, 3asBa N° 55610/18

€CIJT 3a3HauMB, O MO30B NP0 BiAWKOAYBAHHA 36UTKIB, NOAGHWA NPOTW [epXaByW, 6YB BUPILLEHWA Ha KOPUCTb KOMMAHil-3afBHMKA, @ OCTAaTOYHE |
060B'I3K0BE PiLLieHHsA 6yNI0 CKAaCOBAHO MiCNsl 3aCTOCYBaHHA HaL3BWYallHOrO 3aco6by NPaBOBOro 3aXUCTY. TOMY HEOOX(gHO 6y/10 BCTAaHOBUTH, YU BTPYYaHHS B
3aBepLUeHe MPOBa/KeHHs1 Y JaHii cripaBi 6ys0 CyMicHUM i3 rapaHTiaMu cTatTi 6 KOHBEHLUil, 30KpeMa 3 npuHUMnamy BEPXOBEHCTBA MpaBa, MpaBoBoi
BW3HAYEHOCTI Ta PIBHOCTI CTOPIH, L0 MICTATbCA B Lii HOPMI.

€ClJ1 BYeproBe Harajas, L0 3 METOH 3abe3mneyeHHss MPaBOBOI BU3HAYEHOCTI, ika BUMaraeTbCcs cTatTelo 6 KOHBEHLl, OCTaTOYHI pilleHHs, SK NpaBuiio,
MOBMHHI 3aNLLATHCS HESMIHHUMU. BOHU MOXYTb OYTH 3MIHEHI JnLLe 3 METOK BUMPABNEHHS (yHAAMEHTAIbHUX HELONIKIB, TakuxX SIK MOMMUAKA B OPUCANKLI,
Cepiio3He MopyLLIEeHHS CyA0BOI MPoLeaypH abo 3/10BXMBAHHS BIAZIOH0, 1O MOXE BMIPaBAAaTH CKacyBaHHS (AuB. cnpaBy «JlyukiHa npoTu Pocily, N2 3548/04,
§ 21, 10 kBiTHA 2008 poky). TakuM YnMHOM, BIACTYNM Bif NPUHLMMY NPaBOBOI BU3HAYEHOCTi € BUNPaBAAHUMM JIULLE TOI, KON BOHM € HEOOXiAHMMM Yepes
06CTaBMHM iCTOTHOTO Ta HeMepebopHOro XapakTepy, HasBHICTb AKWX Mae OyTh nepeBipeHa B KOXHOMY KOHKPETHOMY BMMAfKy (AvB., Hanpuknag, crnpasy
«Tuwkesny npotn Pocii», N2 2202/05, §§ 25-26, 4 rpyaxs 2008 p., Ta CyTsxHuk npotn Pocii, N2 8269/02, § 35, 23 aunHsa 2009 p.). Cama nnLwe MOX/UBICTb
ICHyBaHHS IBOX TOYOK 30py Y CNpaBi He € NiACTaBo AN1A il nepernagy (ave. cnpa.y «Pa6ux npotv Pociiy, N2 52854/99, §§ 51-52, ECMJT 2003-1X).

3 pileHHs BepxosHoro cyay Big 31 nunug 2077 poky YiTKO BMMAMBAO, WO €AMHUMM NiACTaBaMK AN CKaCyBaHHSA OYnM HenpaBWiibHE 3aCTOCYBaHHS
NpaBOoBKX HOPM, LLO peryntolTb CTPOK NMO30BHOI AaBHOCTI, Ta HENpaBiIbHA OLjiHKa BUKOHAHHS YMOB LLOAO BiAMOBIAA/IbHOCTI AepxaBu. He po3rnagatoyu
MATGHHA NPO Te, YN Manu Li HedoniKuM NpoLecyanbHUA Yu matepianbHuid xapaktep, €CIl/1 He 6yB NEPeKOHaHWH, Lo BOHM 6Yau 06CTaBUHaMM, SKI
BUMPaBAOBYBaN BTPy4YaHHSI B OCTaTOYHE i 060B'ASKOBE CyAOBE PILEHHS y AaHii crpasi. Y 38'a3Ky 3 UM ECIJT 3a3HaumB, WO Ti caMi NPaBOBI MUTAHHS
NopyLlyBanucsd 4epXKaBot MPOTATOM YCbOro CYAOBOr0O PO3rfidgy i TakoX CTasv MIACTaBOK AN1A YXBasleHHA MEepLoro pilleHHs npo ckacyBaHHS Big 20
6epesHa 2012 poky, Nics YOro BOHW Oyan HaneXHUM YUHOM PO3TASHYTI 060Ma CyaMu HKYOI IHCTaHLT. Lie 6yno niaTBepAKEHO pilleHHAM Bif 15 rpyaHs
2016 poky, aK1M 6yNo BIAXMNEHO KacaliiHy CKapry aepxxaBw, B sKoMy BepxoBHuMii Cy[ 3a3Ha4MB, WO OCKapXXyBaHi CYA0BI PILLEHHS BYIN HANEXHUM YNHOM
O6I'PYHTOBAHI Ta MICTUAW [eTaNbHi BiANOBIAI Ha apryMeHTV KacaTopa; NpoLedypHUX NOMWUOK, BICYTHOCTI CNpaBeanBOCTi abo CBaBiNIs BUAB/IEHO He
o6yno.

3a Takux ymoB ECIJ1 BBaxaB, WO HagsBuyaiiHa npouegypa KacauiriHoro 0CKap)KeHHs MOXe PO3r/isSAaTUCS CKOpILLe SIK MOBTOPHa anensyis abo, iHWumMm
C/I0BaMu, SIK Mp1XoBaHa anensyis B posyMiHHi npaktnku €CIJT (8., Hanpuknaa, cnpaBy «Psbux», uMToBaHY BuLLe, § 52), i O cKacyBaHHA pilueHb Big 17
ciyHs1 2013 poky Ta 24 yepBHsi 2014 poKy 6y/10 HENMPOMOPLIiAHAM 3aX040M.
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OpuanyHa BU3HaYeHicTb — cygoBa npaktuka ECIJI.
PiwerHs €CT1/1y cnpaBi «[ puHeHko npotu Ykpaitun» Big 20 BepecHa 2022 poky, 3asBa N° 65890/13

ECIJ1 3a3HaumB, IO 3aABHUK MIr 3aKOHHO O4iKyBaTH, L0 BPaxOBYKOUM BiANOBIAHI 06CTaBUHM, BCTAHOB/IEHI B NEPLLOMY NPOBAMKEHHI, MO0 MaiHOBI NpaBa Ha
KBapTUPY He 6y/ie NOCTABEHO MiJ CYMHIB i BOHM He NignsaraTuMyTb NOBTOPHOMY PO3rnsgy.

OfHak Yepes [Ba POKW y MPOBafXKEHHI, iHillinoBaHoMy K. 11040 TOr0 CamMoro NuTaHHs (MaiiHOBWX MpaB Ha CMipHY KBapTWPY), PaiiOHHWIA Cy, MOBTOPHO
POSr/IsiHYB [OroBIipPHI 3060B’A3aHHS Ta MaliHOBI MpaBa 3asiBHMKaA, | NOCTaHOBMB, WO K. Mana MaiHOBI NpaBa Ha KBapTupy. Lle pilleHHs 6yno sanuiieHo 6e3
3MiH CylaMn BULLMX IHCTaHLiA. Jlnanocs He3po3yMinuM, YoMy CyAu, 3HatouM Npo BMCHOBKY, 3D06JIEHI B NEPLLOMY MPOBAJKEHHI, HE BPaxXyBasn IX i BUDILLMIY,
BCyrnepey yuMm BucHoBkaM, 1110 Ao 2010 poky 3adBHUK HE MaB XOAHMX NMpaB Ha KBapTupy. Liein BUCHOBOK CTaB BUPIllaNbHUM ANA pesynbTaTy NpoBafKeHHS.
YKO[HMX MOSICHEHD LWOAO 3aKOHHWX MiACTaB A9 TakOoro BUCHOBKY Y PiLIeHHSX PANOHHOI0 Cyay Y CYAIB BULLMX IHCTAHLiA HEMAE.

Y CBOIX cKaprax Ha yxBany panoHHoro cyay Bif 05 BepecHsa 20171 poky 3ad9BHUK YITKO MOPYLLUMB 3a3Ha4YEHE MUTAHHS, MOCKAPXUBLUMCH Ha MOPYLIEHHS MPUHLMTY
HOPUANYHOI BU3Ha4YeHOCTi. OAHaK MOro apryMeHTu 3anuiumnnmcs 6e3 BianoB.ifi.

ECIMJ1 3a3HaumB, IO Taka CUTYaLis MOXe MOpyLIyBaTK HaLiOHaNbHe 3aKOHOAABCTBO, a came: cTaTTio 61 LMK Ykpaliu, sika nepeadavana, o 06CTaBUHM,
BCTaHOBJIEHi CyJOM B OZHii CnpaBi, He MOXYTb OCKapXyBaTUCA B iHLLIN.

Ypsaa He nocunasBcs Ha XOAHY 06CTaBMHY [AOCTATHbO CYTTEBOr0 Ta MEPEKOHNIMBOrO XapakTepy, W06 BunpaBAaaTW BIACTYN Bif MPUHLMMY HOPUANYHOI
BM3Ha4yeHOCTI Yy Ui crnpasi. Cyq He BBaXas, WO Meplle MpoBaKeHHS XapakTepusyBanocs (yHAAMEHTaNbHWUM HefoMiKoM, TakUM $K, 30Kpema,
OPUCAMKLINHA NOMWIIKA, ab0 CEepii03HI MOPYLLIEHHS CYA0BOr0 MPOLEcy abo 3/10BXWBAHHS BNAfJOK. TakUM YMHOM, HE 6Y/10 JOBEAEHO rocTpy couiasbHy
HEOobXigHICTb, sika 6 BUNpaBAOBYBasa irHopyBaHHsI CyAamMu BifnoBigHOI MOCTAHOBM. 3a3Ha4YeHNX MIpKyBaHb 6y/10 40CTaTHLO AN BUCHOBKY ECIJI, 1o npaBa
3asBHMKA 3a MyHKTOM 1 cTatTi 6 KOHBEHLIT 6yaM MOpPYLUEHi, OCKINbKKA Nif Yac APYroro NpOBa[XeHHS CYAM He BpaxyBanu NonepeaHin CyaoBuMiA MPOLEC.
[TOBTOPHO OLiHMBLLM Ta NPOIrHOPYBAaBLLM BMPILLabHI 06CTaBWHMW, BCTAHOBJ/IEHI OCTAaTO4HOK NMOCTAaHOBOK BiA 3 YepBHS 2010 poky, HaLioHaNbHI cyau Aisnm
BCYMepey NpUHLUMNY HopUANYHOT BU3HAYEHOCTI, nepefdayeHoMy MyHKTOM 1 cTaTTi 6 KOHBEHLI, i He 3a6e3nevnnn cnpaBeanvnBoro posrisiy CnpaBu 3asBHMKA
(avB. 3ragaHe pileHHs y cnpasi «Eceptac npoTu [uten» (Esertas v. Lithuania), nyHkT 31).
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OpuanyHa BU3HaYeHicTb — cygoBa npaktuka ECIJI.
PiweHHs ECI1/1y crnipasi «[ eHepasibHuiA 6Y4iBENbHNA MEHEIDKMEHT» MPoTH YKpaiHu» Bifj 22 BepecHs 2022 poky, 3asiBa N° 11925/09

€CI1J1 3BepHYB yBary, Wo 3arafbHi NPUHLMIK, AKi CTOCYBANNCA L€l CnpaBK, HaBeAEHI B pilleHHi y cnpasi «1ia 97» npoTn YKpaiHu».

OCHOBHe NuUTaHHA NepLLIoro NpoBafXeHHA cTocyBanocs ckacyBaHHa BI'CY piwenHsa Big 20 rpyaHa 2005 poky Maixe 4yepes Tpu poku nicng Toro, gk Le
PilLEHHSY Habpano 3aKOHHOI CUAW. BianoBigHe CkacyBaHHS BiAbynocs nNicng po3rnaay Y ApYrid iHCTaHLil, po3novaToro y pesynbTaTi MOHOBIEHHS
anendauinHiM cyjoM CTPOKY 15 NOoJlaHHA anenduinHol ckapru Ha pilieHHd Big 20 rpyaHa 2005 poky. BapTto 3a3Hauuty, wo BI'CY B13HaB He3aKOHHWUM Take
NOHOBJ/IEHHS CTPOKY | Ha Wil niacTaBi ckacyBaB MocTaHOBY anenduiiHoro cyay Big 23 4epBHA 2008 poky. BiH Takox MpoBIiB [0OAATKOBWIA HE3ANEXHNI
po3rnsf piterHs Bia 20 rpyaHa 2005 poky i AiNWOB BUCHOBKY, LU0 BOHO 6Y/10 HE3aKOHHUM i He[JOCTaTHbO 06I'PYHTOBaHMM. Ha Wil NifcTaBi BiH CKacyBaB Lie
PILUEHHA Ta HanMpaBMB CMpaBy Ha HOBWIW PO3raAaf rocnofapcbkum CyaoM AK CyAoM nepuol iHcTaHuil. pu uboMy BI'CY He nocwnascsA Ha MOJSI0XEHHS
3aKOHOJABCTBA, IKE 6 A03BOMANO YXBASIEHHA TAKOro PIlEHHS 3@ LMX 06CTaBMH. Y 3B'A3Ky 3 UumM ECIJT 3a3HauMB, WO KacaliiHe NpoBaaXeHHs 6yno
PO3M0oYaTo 3a CKaprok NiaNpPUEMCTBA-3asBHUKA, B AKiii BOHO He ockapxKyBaso pieHHs Big 20 rpyaHa 2005 poky, a nvLie NOCTaHOBY anenduinHoro cyay
BiA 23 YyepBHs 2008 poky. HaBiTb NpuUNyCTUBLLMK, L0 KacaLjitHa ckapra nianpueMCTBa-3asdBHMUKA MOra T/IyMayunMTUCA K TaKa, L0 CTOCYBanacs Liboro pilleHHs
Takox, BI'CY He nosicHMB, YoMy L0 cKapry chnif 6yno BBaXaTW MOAAHOK 3 AOTPUMAHHSAIM OAHOMICAYHOrO CTPOKY, BCTaHOBAeHoro cratteto 110
[‘ocnofapcbkoro npolecyanbHoro kofdekcy YkpalHu. Hi BI'CY y 1oro moctaHoBi, Hi Ypad y CBOIX JOBOAAX He Hajanu MOSICHEHb | MiATBEPIKYHOUMX
AOKYMEHTIB, o BI'CY MaB NoBHOBaXeHHdA po3rndaaath Le pilleHHd 3a BIaCHOHO iHILiaTUBOHO.

3 ornaay Ha HasefeHe €CI1J1 BBaxas, 1o BI'CY sHexTyBaB TOYHUMM Ta YiTKUMM MpPOLIECyasibHUMW HOPMamu, AKi PEeryniolTh BifnpaBieHHa NpaBocyand,
HiBENIFOBABLUM BECb CY[OBWWA PO3rNaL, SKWiA 3aBEPLIMBCS YXBaleHHAM OCTATOYHOrO PillEeHHA Cyay, AKe MiAiaran0 BUKOHAHHKO. 33 Takux 00CTaBUH, KOJIU
po3rnsig He 6yB NPOBEAEHMI 3rifHO 3 BUMOraMM HaLiOHa/IbHOrO MPOLECyanbHOro 3akoHogaBcTea, €Cl/1 He B6a4aB [OLiIbHOCTI BCTAHOB/IOBATH, Yu 6y/10
OCKapXXyBaHe CKacyBaHHS BUNpaBAaHUM 3 MifCTaB, HaBEAEHNX Y PALOM.

€CIMJ1 iLoB BUCHOBKY, LU0 B NepLIOMY NPOBaAKeHHi 6yno NopyLweHO BUMOrY CTOCOBHO CNPaBEASIMBOr0O PO3IIsiAY CNpaBu, 3aKpinnieHy B NyHKTI 1 cTaTTi 6
KoHBeHLUT.
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OpuanyHa BU3HaYeHicTb — cygoBa npaktuka ECIJI.
PiwerHs €CT1/1y cnpaBi « TOB «YkpkaBa» npotu Ykpaitn» Big 06 arotoro 2025 poky y cnpasi N° 10233/20

€CI1J1 BKOTpe Harafas, L0, BpaxoByroun cybcuaiapHuil xapaktep cuctemu KoHBeHLIT, MOro 3aBAaHHA He NoAsrae y po3rnsi CTBEPAXYBaHMX MOMUIOK LOAO0 NUTaHb
(GaKTy, ONYLIEHMX HALOHANbHUM CYA0M, AKLLIO TiNbKK | TiED MIPOtO, SKOK BOHM MOMIM 6 NOpYLLYBaTK 3axulleHi KoHBEHL e npaBa Ta cBOHOAK, | SKLLIO Taka OLiHKa
Ha HaLlioHaNIbHOMY PIBHI HE € IBHO CBABI/IbHOLO.

Came HauioHanbHi opraHu Bnagu, 30KpemMa CyAW, MOBMHHI TAYMayWTU HaliOHanbHe 3aKOHOLABCTBO Ta BMPpillyBaTM Npobnemu TAYMAayeHHs HaLioHaNlbHOro
3aKOHO/]1aBCTBA.

ECIMJT TaKoX NOBTOPMB, WO NPaBO Ha CrpaBeAIMBWIA CYyLOBWA PO3MASA NMOBMHHO TAYMAYUTUCH Y KOHTEKCTI [Npeambynn KoHBeEHLl, sika Mporosiowye npuHLnM
BEPXOBEHCTBA MpaBa YaCTWUHOK CNifbHOI craflmnHn [loroBipHMX Aepxxas. Hapasi 04HMM 3 OCHOBOMOJIOXHMX acreKkTiB BEepXOBEHCTBA MpaBa € MPUHLIMM FOPUANYHOI
BU3HAYEHOCTI, AIKWiA, inter alia, rapaHTye neBHy CTabiNbHICTL NPaBOBUX CUTYalid Ta Cnpusie AOBIpi CycrminbCTBa A0 CYAiB. 3 iHWOro 60Ky, MOCTiHHE yXBa/EHHS
CyrepeysiMBuX Cy[0BUX PiLieHb MOXe MPU3BeCTH [0 BUHUKHEHHS CTaHy 0puANYHOI HEBM3HA4YEHOCTI, AKUI, MIMOBIPHO, 3HWU3UTb JOBIPY CyCMifIbCTBa 4O CUCTEMM NPABOCYAAA,
TOLi fIK Taka [0Bipa, 6e3nepeyHo, € OHUM i3 BAXK/IMBKX KOMMOHEHTIB AEPXKaBK, fKa KEPYETHCS 3aKOHOM. KpiM TOro, Le cynepeynno 6 3akpinneHomy B KOHBEHLI
NPUHUMNY KOPUANYHOT BU3HAYEHOCTI, IKOU HaLiOHaNbHi Cyay MOMIM yXBanoBaTK PILLEHHS, WO CynepeyaTb 3aKOHY, i TaKUM YMHOM B HenependadyBaHuidi crocié
TAYMAYNTV MONOXEHHS HALOHANBHOMO 3aKOHOJABCTBA, OOIPYHTOBYHOUM MOr0 abCTPaKTHUM TBEPMKEHHAM M03a MeXamit 6yab-SKMX PO3YMHUX OUCKPELiAHMX
NOBHOBAXEHb Cyay.

OfHaK BUMOTW HOPUAMYHOI BM3HAYEHOCTI Ta 3aXWUCTy 3aKOHHOI A0BIPW FPOMAACbKOCTI HE HafarTb HabyToro nNpaBa Ha MOCNILOBHICTb CY[0BOI NPaKTUKK. PO3BUTOK
CYA0BOI MPAKTVKM CaM COBO He CynepeynTb HanexHOMY BiANpaBAeHHIO NPaBOCYAAS, OCKiNbKM HECMPOMOXHICTb MiATPUMYBATY JUHAMIYHUIA | eBONOLIAHWA NiaXia
MOXe 3aBaguTh peopmMam abo MOKPALLEHHSAM.

Migcymosytoym, €CINJ1 3a3Haums, Wo y uin cnpasi Benvka Nanata BepxosHoro Cy4y no-HOBOMY po3TiiyMayunia YiTkui i 0JHO3HaYHUA OJHOPIYHWIA CTPOK, BCTaHOB/IEHWI
BepxoBHot0 Pagoro YKpaiHu 45151 BAMHEHHS| BUKOHABYMX HAMUCIB HOTapiycamMu Ha JOKYMEHTI, KLIO CTOPOHaMM NPOBaXXEHHS 6y KOPUANYHI 0CO6M, y CIOCI6, L0 CyrnepeymnB
CaMOMy [10/I0XEHHIO, | 3pobuna Le 6e3 6yab-SKoi BaroMoi npu4nHu 1a 6e3 ypaxyBaHHS BIIMBY 3MiHN TIyMaYeHHsl Ha opuANYHY BM3HAYeHICTb. HaBedeHnx MipKyBaHb
[0CTaTHbO AN BuCHOBKY ECIJI, WO HOBE TAYMAayeHHd OAHO3HAYHWX MONOXeEHb CTaTTi 88 3akoHy YKpaiHu «[1po HoTapiaT» 3pobuno pesynbTaT MPOBaKEHHS
HenepenbavyBaHUM i Cynepeunno NPUHLMMY PUANYHOI BU3HAYEHOCTI.

Takum ynHom, ECI1J1 BM3HAB nopyLleHHs NyHKTY 1 cTaTTi 6 KOHBEHLI.
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OpuanyHa BU3HaYeHicTb — cygoBa npaktuka ECIJI.
PiwenHs €CI1/1y cnipasi «06apaHyyk npoTv YkpaiHun» Big 03 kBiTHs1 2025 poky, 3asiBa N° 41443/16

X04a came HaLioHanbHi OpraHu Bnaaw, 30Kpema Cyau, NoBUHHI TAYyMayuTy Ta 3aCTOCOBYBATYH HalioHanbHe 3aKOHOAABCTBO, Cy 30608 A3aHNi NEPEBIPUTH, YW NPU3BENH
Cnoci6 TNyMayeHHs Ta 3aCTOCYBaHHS HaLiOHANbHOrO 3aKOHOAABCTBA A0 HACNIAKIB, AKi BianoBigany npuHuMnaM KoHBeHU (41B. pileHHs y cnpagi «[yamyayp AHapi
AcTpaaccoH npotw Icnauaii» [BM] (Gudmundur Andri Astradsson v. Iceland) [GC], 3asBa N2 26374/18, nyHkT 250, Big 01 rpyaHs 2020 poky).

€CMJ1 HarapaB, WO MNpouecyanbHi HOPMK CTBOPKOKTHCA As 3abesMNeyeHHs HaNeXHOro BiAnpaBAeHHA NpaBoCcyAAd Ta AOTPUMAHHSA MPUHLMMY HOPUANYHOI
BW3HAYEHOCTI, Ta L0 CTOPOHM NPOBaXKEHHSA MOBWHHI MaTK NPaBO OYiKyBaTK 3aCTOCYBaHHS 3a3HAYeHMUX HOPM. LIel NpUHUMN 3aCTOCOBYETHCS B 060X HanpsaMKax: He
TiNbKK OAO0 CTOPIH NPOBaKEHHS, a 11 10 HaLliOHaNbHUX cyaiB (AMB. 3rajaHe pileHHs y cnpasi «[is 97» npotu Ykpaitu» (Diya 97 v. Ukraine), nyHKT 47, 3 noganswmmy
nocunaHHsMK).

B npuHLMNI, 0CKapXXeHHS TPeTiMM 0CoBaMM, IKUX TOPKHYNOCS PilieHHS, MOXe 6YTI 3aKOHHIM, KOAW iM NPO HbOro CTae BiJOMO (TaM camo, NyHKT 51 Ta AWB. pileHHs Y
cnpaBi «[1poueHko npoTy Pocii» (Protsenko v. Russia), 3asiea N© 13151/04, nyHkTn 30-34, Big 31 nnnus 2008 poky).

OpHak, ECIJ1 3a3HauMB, WO Y Ui cnpaBi caM (GakT Toro, Wwo J1. 3a3HaB BMMBY LbOro PilEHHS, 6YB CNPUYMHEHUI GE3AIANBHICTIO OpPraHiB AepXaBHOI BNaan nicns
yxBaNeHHs pileHHd 2012 poky. 3asBHMLA NOIHMDOpPMYBana yci OpraHu AepXaBHOI Bfaan, BiANOBIAabHi 3a Nepefayy Y BNACHICTb 3eMENbHOI JiNAHKK Ta peecTpaLito
BIAMNOBIAHMX NPABOYMHIB, NPO PilleHHs cyay 2012 poKy 3a0Bro A0 TOro, K 3eMefibHa AingHKa 6yna nepefaHa y BnacHicTb K. i npoaara J1. ECIJT 6yB 0cobnmBo
BPaXXeHW TMM (aKTOM, WO paioHHa AepXaBHa afMiHICTpaLlid MosiCHUAa 3asBHULI NOPAAOK 1 Aiil AN peecTpallil 3eMenbHOI AiNSHKW Ha 1T iM'9, ane NoTiM nepeaana Ty
CaMy 3eMenbHyY JiNFHKY TPETiiA 0Cobi.

HalioHanbHi Cyan He pO3risHYAN apryMeHT 3asiBHUL, O NOHOBAEHHS NPOBaXXEHHS Y 3B'A3KY 3i CTBOPEHOK PANOHHOK AepXaBHOK aMIHICTpaLieto cuTyalieto Ta
CKaCyBaHHS YXBaNEeHOro Ha Il KOPUCTb PilleHHd, Cynepeymnsio NpUHLMNY KpUanYHOr BUSHAYEHOCTI.

3 ornagy Ha HaBeaeHe, €CIMNJT BBaxaB, WO HaLiOHa/MbHI CyAn HE HaBENW O6IDyHTyBaHHS, SKE 6 [OBOAMNO iCHYBaHHS OCOO/IMBUX Ta HEMEPEGOPHUX 06CTaBMH J/isl
BUIPaBjaHHS TOHOBJIEHHS PO3I/ISAY CrpaBy 3asBHUL.

Linx MipKyBaHb 6yn0 A0CTaTHbO ANA BWUCHOBKY Cyay, LU0 PilleHHs NPO MPUAHATTS A0 po3rnsay ckapru J1. Ha pieHHst 2012 poky NOpyLUMAO MPUHLMN HOPUANYHOI
BW3HAYEHOCTI.

TaKyM YMHOM, Y Ll cnipaBi 610 KOHCTATOBAHO MOPYLIEHHS NYHKTY 1 cTaTTi 6 KOHBEHLl.
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OpuanyHa BU3HaYeHicTb — cygoBa npaktuka ECIJI.
PiwerHs €CT1/1y cnpaBi «L{eHTp «YKpaca» npoTu Ykpaiun» Big 25 nuctonaga 2021 poky, 3asgBa N° 2836/10

Cyn 3ayBaxye, LU0 B ycix NpaBOBWX cucTeMax cuna res judicata pilieHb Mae 06MexeHHs ad personam, a TakoX LL0J0 MaTepianbHOro 06cary

Ypan cTBepaxyBas, o npoBamxeHHa N 15/140 sigpisHanoca Big nposamkeHHs N2 12/254 y Tpbox acnekTax: y cnpasi N2 12/254 oCHOBHe NMUTaHHA MONSrano y
He3aKOHHIN nepeaadi 6yaisni BAT nignpnemcTsy «P.A.C.», 0OCTaHHE He 3asBNAN0 CaMOCTINHNX MO30BHMX BUMOT; i y npoBamxeHHi N2 15/140 niacTtaBoro 419 NOAaHHS
No30BY 6y/u pilleHHs y npoBamxeHHi N2 2a-414/07.

Cyn 3ayBaxwB, L0 Y NpoBagxkeHHi N2 12/254 HauioHanbHi Cyau yxBanun CBOI PilleHHS CTOCOBHO MiTaHb AiicHOCTI (i) NpuntoaHMX Topris 3 npoaaxy 6yaisni sig 02
nunHa 2004 poky, (i) akTa npo npuabaxHs 6yaisni 3 npungHux Toprie Big 02 nunHa 2004 poky Ta (iii) cBigoLTBa NPO NPaBO BNACHOCTI NiANPUEMCTBA-3asBHUKA Ha
6yAiBNto, i BU3HANM X AiicHUMN. Y npoBagxeHHi N2 15/140 HalioHanbHi cyan BU3HaNM HediicHumu (i) npuntoaHi Topr 3 npoaaxy 6yaisni Big 02 nunHsa 2004 poky, (ii)
aKT Npo npuadaHHa 6yaieni 3 npuntoaHyx Toprie Big 02 nunHs 2004 poky Ta (i) CBiAOLTBO NPO NpaBO BAACHOCTI MiANPUEMCTBA-3asBHMKa Ha byAiBNt0. Bpaxosyouw,
IO MO30BHI BUMOrK B 060X MPOBAMKEHHAX Bynn igeHTUYHUMKM, Cya He MOXe MOroAnTuUCS 3 apryMeHTOM Ypsay, WO FON0BHE NUTaHHA Yy npoBamxeHHi N2 12/254
nonarano y CTBePAXyBaHii He3aKOoHHI nepeaadvi 6yaisni nignpuemctsy «P.A.C.».

Cyl TaKoX 3ayBaxWuB, WO Y npoBamkeHHi N2 12/254 nignpuemctso «P.A.C.» MO0 3asBUTWU CAMOCTIHI BUMOTW, AKOW BBaXano, Lo MOro npaBa Manu 6yTu 3aXMULLEHI.
[MpoTe BOHO 6pano y4acTb AK TPeTs 0c0ba Ha CTOPOHI N03MBaYa, 9Ka He 3asBsie CaMOCTiiHMX BUMOT. [ignpnemctBo «P.A.C.» NOBHICTIO NIATPMMANO MO3ULiIKO CBOMO
NiANPYEMCTBA-3aCHOBHMKA BAT, ke BMMarano BU3HaHHS NPUAKOAHMX TOPFiB i MOB'A3aHMX 3 HUMMW JOKYMEHTIB HefinCHUMI, CTBEPAXXYOYK, inter alia, o 6yainsa 6yna
BnacHicTio BAT. Y npoamkeHHi N2 15/140 nignpuemcTtBo «P.A.C.» BMMarano BW3HAHHA HEAIACHAMW NPWIOAHUX TOPFIB | MOB'A3aHWX 3 HUMU [OKYMEHTIB,
CTBEPIXKYHOUM, TUM He MeHLL, Lo byaiBnsa Hanexana nignpnemctay «P.A.C.».

Kpim Toro, Cya He MOXe NOroAauTUCA 3 TBEPAKEHHAM, WO pilleHHA y npoBagxeHHi N2 2a-414/07 BunpaBAoBYBav 3BEPHEHHS A0 HaUiOHANbHUX CYAIB 3 TUM Xe
NMUTAHHAM 15 NOro NOBTOPHOrO po3rnamy. Y 38'a3ky 3 UMM Cya NocunaeTbCst Ha TBEPAKEHHS [0CnoAapcbkoro cyay PiBHEHCHKOI 06M1acTi B Oro pilleHHi Big 17
cepnHs 2005 poky, B AKOMY BiH BKa3aB, Lo NignpuemctBo «P.A.C.» He 0CKapXuno Ail Yn 6e3aisnbHiCTb [lepXKaBHOI BUKOHABYO! CNYXOM Y NOPSAAKY, BCTAHOBIEHOMY
3akoHoM (amB. nyHkT 10). Cya Takox 3ayBaxye, WO nianpnemcteo «P.A.C.» noyano ockapxyBaTu Ail [lep)KaBHOI BUKOHABYOI CAYXOM NNLIE MICNS YXBaneHHS
OCTaTOYHOrO pilleHHs Yy npoBamkeHHi N° 12/254, nig yac SKoro 6yno BiMOB/IEHO Y 3a[J0BOSIEHHI MO30BHMX BWMOT, SiKi BOHO MOBHICTHO NIATPUMANO0. 3a Takux
obctaBuH Cya BBaxae, Wo Ail nignpuemctsa «P.A.C.», BXUTI HUM nig Yac npoBamkeHb N 2a-414/07 Ta N° 15/140, 6ynn cnpsiMOBaHi Ha BW3HAHHA HEAIACHMU
HacnNiAKiB CyfoBKX pilleHb y npoBagxeHHi N 12/254.

44, HacaMkiHelb, npoBamkeHHs N2 15/140 HiBentoBano pesynbTaTit CyA0BOro npoBamkeHHs N2 12/254, no36aBuBLLM MO0 OCTAaTOYHE PilLEHHS KOPUAUYHOI CUK Ta
MPW3BIBLUM 1O NOPYLLEHHA NPUHLMMNY OPUANYHOI BUSHAYEHOCTI.
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3abopoHa cBaBiNss

e JMCKpeLinHI NOBHOBaXXEHHA [lep)KaBHMX OpPraHiB He MOXYTb 3[1IMCHFOBATUCA CBABINbHO
* PILEHHS MatOTb BYTI 0OI'PYHTOBAHUMM, NPOMOPLIAHNMY Ta CrpaBeaINBUMM
* MPUHLUMN 3a00POHM CBABINNA rapaHTye nepenodadyBaHICTb i 4J0OPOCOBICHICTL iVt BNaaK
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3abopoHa cBaBiNss

3aKOHOaBCTBO MOBWMHHO 3306€3MeYnTN HA/MKEHWUIA PiBEHb NPaBOBOr0 3axUCTY Bif BTPYYaHHS 3 HOKY
[IePXXaBHMX OpraHiB.

|CHYBAHHS KOHKPETHUX NPOLIECYaNIbHUX rapaHTiid Y LibOMY KOHTEKCTI € HEOOXIAHUM.

Te, AKi came rapaHTil BUMaraTUMyTbCs, NMEBHOK MIPOKD 3anexaTtuMe BiJ XapakTepy Ta MacluTaobiB
3a3HaYeHOro BTPYYaHHS.
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3abopoHa cBaBinnd — cygosa npakTtuka ECIJ1.
PiwenHsi €CI1JTy cnipasi «<East/West Alliance Limited» npotu YkpaiHu» Big 23 ciyHa 2014, 3asBa N° 19336/04

€CI1JT Haronocys Ha TOMY, L0 NepLua Ta HanbinbLL Bax/MBa BMMOra cTatTi 1 [eplioro npoTokony A0 KOHBEHLIT Noasrae y ToMy, Lo 6yAb-Ke BTPYYaHHS
[IEPXKAaBHOTO OpraHy y npaBO Ha MMPHE BOMOAIHHA MaliHOM MOBMHHO 6yTW 3aKOHHMM (AMB. pilleHHs Yy cnpasi "laTpigic npoTu peuil” [BM], 3asBa
N® 31107/96, n. 58, ECHR 1999-|l). Bumora LoOA0 3aKOHHOCTI Y PO3yMiHHI KOHBEHLIT BMMarae AOTPYMAHHSA BiANOBIAHMX MONOXEHb HALiOHANbHOrO
3aKOHOAABCTBA Ta BiANOBIAHOCTI NMPUHLMMNOBI BEPXOBEHCTBA NPaBa, L0 BKOYae CBOOOAY Bif CBABINAA (AMB. pilUeHHS y cnpaBi "AHTPIW npoTn GpaHuil’,
Bif] 22 BepecHs 1994 poky, Series A N 296-A, n. 42, Ta "Kyworny npotv bonrapi”, 3asea N 48191/99, nn. 49 - 62, Bia 10 TpasHsa 2007 poky).

Cyn npoaHanisyBaB KOXHY 3 MOAIN, WOA0 AKMX HALIALWAM CKapri, OKPEMO Ta Y CBOIV CYyKYMHOCTI Ta AifLLIOB BUCHOBKY, WO NOBefiHKA Aep)XaBHWX OpraHiB
6by/a CBaBiNbHOK Ta CTaHOBMAA COBOK0 3MI0BXMBAHHS, HAC/TiIKOM YOro 6yn0 No36aBAeHHs NiANPUEMCTBA-3aABHUKA 10ro MaiHa y NOpYLLEHHS YCIX rapaHTii
cTaTTi 1 [lepworo npoToKony.

Y ¢BIiTNi BULLIE3a3HayeHoro ECIIJ1 He Mir He AiNTY BUCHOBKY, LLIO NiANPUEMCTBO-3asIBHUK 6YN10 N036aBNEHE HANEXHWUX MOMY LLIECTU NiTakiB AH-28 Ta BOCbMM
N1-410y Haf3BMYatHO CBABIbHWIA CMOCI6, BCynepey NPUHLMNOBI BEPXOBEHCTBA NpaBa.

Kpim Toro, €ECIMJ1 3a3Ha4mB, IO Lie BTPYYaHHS HOCMIO HE KOPOTKOCTPOKOBMIA XapaKTep, a Takuii, Npu SKOMY MiANPUMEMCTBO-3asiBHUK 6YN0 N036aBeHe
AO0CTYNy A0 CBOr0 MaiHa Ha CTPOK BifblUe HiX AeCATb POKIB. | X04Ya NiANPUEMCTBO-3aABHIK [JOKNAN0 3HAYHMX 3YCWb NEPEA PI3HUMI aAMIHICTPATUBHUMMY,
NoJaTKOBUMM, MPOKYPOPCbKUMM Ta CYAOBUMM OpraHaMi, abu MOBEPHYTY CBOE MaWHO (AKi BUSBMUANCS MapHUMU HE3ANEXHO Bif IXHIX HOPUANYHMX
pe3ynbTaTiB), NiTaky GyAn NOWKOMKEHI Ta MOHWULIEHI, ab0 NpoaaHi TPeTiM 0cobaM, abo MPOCTO 3HUKAM i MPU LibOMY HIKOro He 6yno NpuUTArHYTO A0
BINOBIAaNbHOCTI.

HaBiTb AKLO Y KOPOTKi MPOMIXKM Yacy YTPUMaHHA [AepXXaBHUMM OpraHamu fiTakiB Bignosifano AedAkMM NpuHUMNaM, 3aknageHnm y ctatTi 1 llepworo
NPOTOKONY, CYNYTHI CBaBifbHI AiT Ta 3/I0BXMBAHHS A€PXaBHMX OPraHiB Ha NPaKTULI 3BeNW HaHiBeLb eQeKTUBHICTb LiUX rapaHTil.

3 ornagy Ha 3asgHaveHe €CI1J1 KoHCcTaTyBaB NOPYLIEHHA Y Ui cnpasi cTaTTi 1 [Neploro npotokony A0 KoHBEHLT.
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3abopoHa cBaBinnd — cygosa npakTtuka ECIJ1.
PiwenHs1 €CI1JTy cnipasi «CBTo-Muxaiinisebka lNapagis npotv Ykpaium» Big 14 yepsHs 2007, 3asBa N° 77703/01

Cya BKasaB, WO B HaLioHanbHOMY npaBi Mae 6yTu 3acié OPUAMYHOIO 3aXMCTY Bifl CBABINIbHUX BTPYYaHb OPraHiB Aep)XaBHOI Blagu B NpaBa, rapaHTOBaHI
KoHBeHLiet0. B3HaueHHs ANCKPeLiiHUX MOBHOBaXeHb, SKUMU HAZINEHI OpraHu [ep)XaBHoI BNaan B Cepi 0CHOBOMOJOXHWMX NpaB., Y Crocio6, Wo GaKTUYHO
POOUTL Lii MOBHOBAXEHHS HEOOMEXEHUMM, Cynepeynno 6 NpUHLMMY BEPXOBEHCTBA MpaBa. BianoBiaHO, 3aKOH Mae YiTKO BU3HAYaTU MEXi NMOBHOBAXEHb
KOMMETEHTHUX OPraHiB Ta YiTKO BW3HA4aTK Croci6 1x 3MiNCHEHHS, 6epyyun A0 yBaru NEriTMMHY MeTy 3acoby, IKWUiA PO3rNsSAaETbes, Wob rapaHTyBaTu 0cobi
a[leKBaTHW 3aXWCT Bif] CBaBINIbHOI0 BTPYYaHHS.

CTOCOBHO «nepebavyBaHOCTI» 3aKOHY, SKWIA 3acTOCOBYBaBCA B Ui cnpasi, Cya BupiWMB, WO UA BMMOra 3060B'si3yBana [Aep)aByBiAnoBigaya
3aKOHO/[aBYO NepeadavnTyt AeTanbHUA Nepenik MOXIMBUX MPUYMH Ta MiACTaB AN BiAMOBM B peecTpalil 3MiH Ta AOMOBHEHb A0 CTATYTIB PENridHUX
06'eAHaHb. HaToMicTb cTaTTs 15 3ragaHoro 3akoHy nepefnbdaymna nvile oAHy HediTKy nigcTaBy AnS BiAMOBW 3apeeCcTpyBaTh pesiriiHe 06'eHaHHA abo
3MiHWM 10 HbOO: AKLLIO «CTaTyT PeniriitHol rpomMaamn abo 1i AisnbHICTb cynepeyaTb YAHHOMY 3aKOHOAABCTBY». binblue Toro, ctatTd 15 3aKOHy BMMarana Big
peecTpaTopa BUKNACTV MiACTaBW BiAMOBM B peECTPALLil PeNirinHoro 06'e gHaHHS abo Moro cTatyTy. [poTe 3aKOH He YTOYHIOBAB, HACKINbKM YiTKIUM Mae 6yTy
Take 06rPYHTYBaHHS, Ta Y1 Mae BOHO CTOCYBATUCA NVILLE HEBIAMOBIAHOCTI TEKCTY CTATYTY MOJSIOXEHHSAM 3aKOHOAABCTBA, ab0 X CYTHICHOI HEBIAMOBIAHOCTI
B/MOram 3aKOHOAABCTBA, METI Ta AifNbHOCTI PENIriiHOro 06'e AHaHHS.

OTxe, Cyn MaB CyMHIBM, LLIO NMONOXEHHSI 3aKOHY 6yNn «nepeabadyBaHUMKU» Ta HaaBann AOCTAaTHbO rapaHTild NPOTK CBABINIbHOMO 3aCTOCYBAHHS, OCKiNIbKM BiH
He 3[1aTHWiA 3an06irTV 31I0BXMBaHHIO 3 60KY AepXXaBHUX OpraHiB peecTpauil, iki MatoTb HEOOMEXEHI AUCKPELLiHI MOBHOBAXXEHHS B MUTaHHSIX peecTpalli.
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3abopoHa cBaBinnd — cygosa npakTtuka ECIJ1.
PiwenHs ECI/y cnpaBi «bo4aH npotn Ykpaitm (N© 2)» Big 5 ntotoro 2015 poky, 3asBa N°22251/08

€CIJ1 3BepHyB yBary, WO 3rifHO 3 YNHHUM HaLiiOHalbHUM 3aKOHOJABCTBOM 3adBHULSA Mana y CBOEMY PO3MOPSIKEHHI 3acib HOPUANYHOIO 3axMUCTY, 3a
[0MOMOrot0 SKOro Mora gomortucs nepernagy BepxosHum Cymom YkpaiHu yxBanu B 1T UMBIMIbHIN cnipaBi 3 ypaxyBaHHAM BUCHOBKY ECI1J1 mpo Hegosiku
NePBUHHIX YXBaJl, BUHECEHMX Ha HaLliOHaNbHOMY PiBHI. bepyyn A0 yBarv Lei pisHOBML Cy0BOr0 KOHTPOO, NepeadaveHnin 3aKOHO4aBCTBOM, 3BEPHEHHS
3a9BHULI 3i CKaprow Yy 3B'A3KYy 3 BUHATKOBUMK OOCTaBMHAMW MOXHA Oyn0 PO3rNsgaTh fK NPOLOBXKEHHS NEPBMHHOMO (3aKPWUTOr0) NMPOBaXKEHHS Y
LUMBISIbHIA CMpaBi, CXOXe Ha KacaliiHe MpoBa[XeHHs, MOpsAoK SKOro BM3HA4YaBCS 3aKOHOAABCTBOM YKpalHw. E€CIJ1 AiloB BMCHOBKY, O, X04a
creumdika LUboro NpoBaKEHHS KacaLinHoro TUMy MOrfia No3HavyaTUCs Ha XapaKTepi 3aCTOCYBaHHA NPOLECcyanbHUX rapaHTii myHKTY T cTaTTi 6 KoHBeHLUT,
Lii rapaHTil MaroTb 3aCTOCOBYBATUCS 10 TAaKOr0 NPOBAIXKEHHS Y TaKMii CaMUil CMOCI6, SIK | 3arafioM A0 KacaliiHOro CyJ04MHCTBA B LiMBINIbHOMY NMPOLIEC.

LLloao gotpumanHs nyHkTy 1 ctaTTi 6 KoHseHuil ECINJT Haraaas, WO BiH He 3000B'A3aHWA BMKOHYBATK POJb Cyay YETBEPTOI IHCTaHLIl i, CNMparynch Ha
NyHKT 1 CTaTTi 6, CTaBUTK Nif CYMHIB PILLUEHHS, YXBaneHi HauioHaNbHUMU CyAamu, AKLWO IXHI BUCHOBKM HE MOXHa BBa)aTW CBaBIIbHUMW YU ABHO
HEOobI'PYHTOBAHMM.

Y wii cnpasi BepxoBHuii Cya YkpaiHu, y cBoIi yxBani Bia 6epesHa 2008 poky, rpybo BUKPUBKB BUCHOBKM pilleHHs ECTJT Big 3 TpasHsa 2007 poky. 3okpema,
BepxosHuin Cyn YkpalHu 3asHauuB npo Te, wo ECIMJ1 BM3HaB yxBanu HalioHaNbHUX CYAiB 3aKOHHWMMW Ta O6IPYHTOBAHUMM | NMPUCYAMB CrpaBeaInBY
caTuchakLito y 3B'A3KY 3 NOPYLIEHHSM BUMOTY «PO3YMHOr0 CTPOKY» (TOAI 9K HAaCnpaBAi BiANOBiAHa ckapra 6yna BigxuneHa ik SIBHO HeOOrpyHTOBaHa). Taki
3aneBHeHHs by ABHO X1OHWUMU. MOTHBYBAHHS, HaBegeHe BepxoBHuM CyoM YKpaiHu, 03Hayas0 He NpoCTO iHLLE T/yMayeHHs IopUANYHOro TeKCTy. Ha aymKy
ECIJ1, oro MoxHa 6yno pPosLiHIOBATW NMLLE K «yKpaii CBaBifibHe» TiyMayeHHsi ab0 fIK Take, L0 03HA4ano «BigMOBY Y MPaBOCYAAi», af)ke BUKPUBIIEHE
nepeaaHHs aMicty pienHs €CIJ1 Big 2007 poky 3Beno HaHiBeLb Cpo6u 3asBHUL AOMOITUCS PO3risfy il MaiiHOBOr0 NO30BY Y CBIT/i 3a3HAYEHOrO PilLEHHS B
pamKax npoBapKeHHs KacaLliiiHoro Tuny, nepefdadveHoro HalioHanbH!UM 3aKOHOLABCTBOM.

Takum yuHom, ECIJT y win cnpaBi BM3HAB, L0 OCKap)XyBaHe MpPOoBaAKeHHS He BiAMoBifano BMMO3i NyHKTYT cTatTi 6 KOHBEHLII WoA0 «CnpaBeiinBoro
CY[IOBOr0 PO3IsiaY».
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LlocTyn Ao npaBocyaas

* [paBO Ha crnpaBefIMBUI PO3rAa[ CnpaBy
* HesaNexHuii Ta 6e3CTOPOHHIN cya

* BIAKPUTUI PO3rAAL cnpaBu

* PO3YMHMIN CTPOK PO3rniaay cnpasu

* e(eKTVNBHE BUKOHAHHSA CYy0BOr0 PillEHHS
e OCTATOYHICTb CY[10BOr0 PillleHHSs
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LlocTyn Ao npaBocyaas

[TpaBO Ha CyA, OHWM 3 aCMeKTIiB SiIKOro € npaBo LOCTYNYy A0 CYAY, HE € abCOMOTHUM; BOHO MOXE OyTH
0OMEXEHNM, 0COBMNBO LOAO YMOB NMPUAHATHOCTI CKapru.

TM He MeHLLe, MpaBo AOCTYNy [0 CYyAy He MOXe OyTV 0OMEXEHO TakMM YMHOM abo Yy Takiin Mipi, Wo
oy NnopyLleHa cama Moro CYTHICTb.

Lli 06MEXEHHS MOBUHHI MaTV 3aKOHHY METY Ta 6yTK NPOMOPLIAHUMYI MiX BUKOPUCTaHUMI 3acobamu Ta
LOCATHYTUMM LIINAMM.
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LocTyn go npaBocyaasa — cyaosa npaktuka ECIJ1.
PiwenHs ECI/1y crnipaBi «MenbHuK npotu YKpaiHu» Bif 28 6epesHs 2006 poky, 3asBa N° 23436/03

ECIJ1 3a3HauMB y fjaHii crnpasi, WO 3a BiACYTHOCTI ByAb-KMNX NEPEXIAHNX YW TakuX, L0 MatOTb 3BOPOTHY CUAY, BUMOT Y 3MIHEHMX MOMOXEHHSX 3aSBHULS
MOr/a 06IpPyHTOBaHO OYiKyBaTW, ILJ0 HOBUI KIHLIEBMI CTPOK OyAe nepeHeceHmii Ha 4 TpaBHa 2002 poky (Yepes Micslb Micns HabyTTs 3MiHAMM YMHHOCTI).
€CI1J1 BBaxaB, LU0 Takuit KiHLeBui CTPOK 6yB 61 nepesibayvyBaHUM /ISl 3aSIBHUL], OCKI/IbKM BOHA MaJjia 6 Lie Micsub, 1106 r1oaTy CBOK anesiALiiiHy ckapry nicjs
HabYTTS 3MiHaMW YMHHOCTI, HaBITb AKLLIO Lie)i HOBMI KIHLIEBUI CTPOK 3MEHLUMB CTPOK, nepeabayeqmii ctapum LMK (tobTo 27 TpasHs 2002 poky, Tpy Micsli
NiCAS NPOroO0LWEHHS PiLLEHHS BiHHMLBKOro anensuiiHoro cyay, Ha ke nojaBanach KacalliiiHa ckapra).

Cya Haragas, WO PETPOCMEKTUBHICTb LMBIIbHOMO 3aKOHOJABCTBA KATErOPUYHO HEe 3abOPOHEHO HopMamy KOHBEHLIT, | B AaHOMY BMMNaAKy MOrno 6yTu
3aCTOCOBaHe. TUM He MeHLUEe, KOMW MUTaHHA CTOCYeTbCs e(eKTMBHOrO 3acoby MpaBOBOrO 3aXMCTY, Lieil 3aci6 NpaBOBOro 3axuMCTy Mae iCHyBaTu 3
[OCTaTHbO Mipoto neBHocTi (auB. Vorobyeva v. Ukraine, 3aragaHa Buie). Y 38'a3ky 3 uum ECIMJT aoTprMyBaBCs AYMKM, 1O 3aCTOCYBaHHSI 3BOPOTHOIO B
yaci_UMBINbHOrO NpoLecyanbHOro 3aKOHOAABCTBA MOPYLIYE NPUHLIMA KOPUANYHOI BUSHAYEHOCTI | € HECYMICHUM 3 HOpMaMM 3aKOHY, SIKLIO BOHO N036aBsie
0coby aocTyny [0 3acobiB NPaBOBOro 3aXUCTY, AKi Manu 6 6yT1 eeKTUBHUMM 3riAHO 3 MONOXKEHHAMMU NYHKTY 1 cTaTTi 35 KOHBEHLI.

3pewToto ECIMJ1 3a3HaumB, L0 NPUPOAA NPOLIECYanbHUX 3MiH 6yNna NOKAMKaHa NPULLBUALLMTYA LUMBINIbHWIA NPOLIEC Ta 3MEHLUMTU MOro 3aranbHy TpUBanicTb.
Hemae nigctaB BBaxaTy, WO Y Ll cnpaBi Hamip 6yB NoaibHMM, sk y cnpaBgi Brualla de la Torre v. Spain, TO6TO HanpaBneHWA Ha 0OMEXEHHS AOCTYMY [0
Cyfly TPEeTbOl iHCTaHLil NeBHOI KaTeropil cnpaB. He3Ba)atoun Ha O4eBWMAHO 3aKOHHY METY, Ha Aymky Cyay, BiAXWeHHs KacaliiHol ckapru 3adBHuLI He
BiZINOBIAAN0 METi LinX NpoLecyanbHMUX 3MiH.

TaKnM YMHOM, Y Ui cnipaBsi 6y10 KOHCTATOBAHO NOPYLLUEHHS MYHKTY 1 cTaTTi 6 KOHBEHLUT.
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LocTyn go npaBocyaasa — cyaosa npaktuka ECIJ1.
PiwenHs ECI/1y cnipasi «<MyLuta npotu YkpaiHuy Big 18 nuctonaga 2010 poky, 3asiBa N° 8863/06

€CIJT 3a3HaumB, O HOPMM, SIKI PErMaMEeHTYOTb CTPOKM MOMJAHHA CKapr, 6e3yMOBHO, nepeadavatoTbCst ANd 3ab6e3neyYeHHst HaNeXHoro BifnpaBieHHs
NPaBOCYAAs | AOTPUMAHHS NPUHLMNY OPUANYHOI BU3HAYEeHOCTI. 3aLjikaBeHi 0C0by NOBMHHI PO3Pax0BYBaTW Ha Te, WO Lii HOpMI 6yayTb 3aCTOCOBaAHI. Y TOI
K€ Yac Taki HopMK abo 1X 3aCTOCYBaHHS MatOTb BiANOBIAATY NPUHLMMY KOPUANYHOI BU3HAYEHOCTI Ta HE MEepeLlKoAXaTh CTOPOHaM BMKOPUCTOBYBATH
HasiBHi 3aC06K (AMB. pilleHHs y cnpaBsi «<MenbHuK NpoTn Ykpaikn» (Melnyk v. Ukraine), N© 23436/03, nyHkTn 22-23, Bif 28 6epe3Hs 2006 poky).

Kpim Toro, Cyn 3asHaumB, LIO BiAMNOBIAHO A0 OO MpeLeHAeHTHO! MPaKTUKKM LWOoAO YKPalHWM 3a3HaudeHi BWLLEe rapaHTil cTaTTi 6 € 3aCTOCOBHUMW [0
NPOBaXXEHHS Cy Ay KacalliiiHOI IHCTaHLTy UMBINbHMX CNpaBax (A1B. pilleHHs y cnpaBi «<MenbHUK NpoTu YkpalHuy» (Melnyk v. Ukraine), nyHKT 25).

[loBepTatoumcb A0 06CTaBuH Liel cnpasy, ECIJT 3a3HaumMB, WO 3adBHULS Mana AOCTYN A0 CyAy KacauiHOI IHCTaHLl, OCKinbKKW 1 ckapra Aiiwna ao
BepxosHoro Cyny. OaHak BOHa He 6yna po3rnisHyTa, OCKinbku BepxoBHuid Cya BCTAHOBMB, O CKapra 6yna noAaHa nicns 3akiHvyeHHs BiAnoBifgHOrO CTPOKY,
a KJ10MOTaHHA 3asiBHULLi NP0 NMOHOBJIEHHS TAKOrO CTPOKY 6e3MiACTaBHe.

3aranom ECIJ1 AinWoB BUCHOBKY, L0 3asBHULS Ta 1I NPEACTaBHUK AiSNN Y il CNpaBi 3 HANeXHOK CYMIIHHICTIO Ta WO He 6y/10 BUHW 3asiBHUL B TOMY, LLO
BOHa He rnojana KacalliitHy ckapry B Mexax CTPOKY, BCTAHOB/IEHOTO 3aKOHOAaBCTBOM. HaBiTb MPUMYyCKatoun, LU0 NMOACHEHHS YPSay WOAO MiacTaB BiAMOBM
BepxoBHoro Cyay NOHOBMTM CTPOK € BignosigHumu, ECIJT 3a3HaumB, L0 3@ 06CTaBKH L€l CNpaBy 3aCTOCYBAHHSA NPOLECYabHUX 0OMEXEHb HaLliOHaIbHUM
CY[OM He 6y/10 04eBUIHUM Ta nepefdoadvyBaHM A8 3asBHUL | TOMY He BifNOBIAaN0 NPUHLWMY HOPUANYHOI BU3HAYEHOCTI.
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LocTyn go npaBocyaasa — cyaosa npaktuka ECIJ1.
PiwenHs1 €CI1Ty cnpasi « TOB «OPI[JA» npoty YkpaiHuy Big 08 rpyaHsa 2016 poky, 3asea N° 24003/07

3aCTOCOBYHOYM NMpOLecyanbHi HOpMK, HaLiOHaNbHI Cyau NOBUHHI YHUKATU K HAZAMIPHOro opmaniamMy, Kl MOXe BIIMHYTU Ha CrpaBef/MBICTb NMPOBaKEeHHS,
TaK i HagMIpHOI FHYYKOCTI, ika Npu3Beae A0 aHyNOBaHHA BUMOT MpOLECyaNibHOr0 3aKOHOAABCTBA (AMB. pilleHHs y cnpasi «Bonuni npotu ®panuii» (Walchli v.
France), 3asBa N2 35787/03, n. 29, Bia 26 nunHs 2007 poky). MopsaoK 3acToCyBaHHA MyHKTY 1 cTaTTi 6 1O NpOBafXeHb B CyAax anensuiiHol abo KacauiiHol
IHCTaHUIN 3anexuTb Bif 0COH6ANBOCTEN KOHKPETHOrO NPOBA[XXEHHS, BPAX0OBYHOUM NPU LibOMY NOBHOTY NMPOBAKEHHA Y HaLliOHAMbHI NPaBoBiii CUCTEMI Ta POSib
CYAly KacaliiiHOl iHCTaHLIl y LbOMY MPOBAMKEHHI; YMOBY NMPUAHATHOCTI KacaLiiHOI CKaprn MOXYTb GYTW XOPCTKILUMMK, HiX AN anensuiinHol ckaprn (auB.,
Hanpwknag, pileHHs y cnpasi «'byndpaxt N1Ta” npotn XopearTii» (Bulfracht Ltd v. Croatia), 3asBa N2 53261/08, n. 35, Bia 21 YepBHsa 2011 poky).

€CIJ1 3a3HauMB, WO BiMOBA Y PO3rNSAI KacaliiHol CKapri, NOAAHOI MiCNs 3aKiHYEHHS CTPOKY, NEPECiaye 3aKOHHY LiNb 3abe3neynT HanexHe BianpaB/eHHs
npasocyand. [lpote y Ui cnpasi MmocTae nuTaHHg, yu goTtpumascst BICY, nepecnigyroun LK 3aKOHHY METY, CMpaBeasvBOro CriBBIAHOWEHHA MiX
3aCTOCOBaHMMM 3aC06aMu Ta NEPECiayBaHO METOH. 30Kpema, NOCTae NUTAHHS, Yn BYN0 OrofoWEeHO KacaLliiHy ckapry nianpuemMcTBa-3asiBHIKa TaKo, WO
He MOXe 6YTV NMPUIAHATOI A0 PO3IASAY, BHACMIA0K HaAMIPHOro Gopmaniamy 3 60Ky HaLlioHanbHUX CY/iB.

Y 383Ky 3 Luum ECIJ1 3a3HauwB, WO CynpoOBigHWA INCT NiANPUEMCTBA-3asABHMKA, NOAAHMIA PAa30M i3 KacalliiHO 3asiBOO, HE MaB Ha3BU, ika 6 BKa3yBana Ha
Te, L0 BiH 6yB NpoLecyanbHO 3asB00. [1p0Te €MHEe MUTAHHS, WO NOPYLYBanocs y CynpoBigHOMY IUCTI NiANPUEMCTBA-3aABHMKA, CTOCYBAN0OCS CTPOKY, AKNIA
3aKiH4YMBCA [0 NMOBTOPHOr0 MOAAHHS KacaliiHol ckapri. CynpoBigHMIA NNCT MICTUB OCHOBHI AaHi ANS BM3HAYEHHA CnpaBw, AKOI BiH cTocyBaBcd. [lani y Hbomy
Oynu BUKNafLeHi 06CTaBWHM, BHACMIAOK AKMX 6YN10 NPOMNYLWEHO CTPOK, i KNonoTaHHA Ao BICY nNpoaoBXuTi BiANOBIAHMA CTPOK Ta PO3MASHYTM N0 CYTi AOAaHY
KacaliiHy ckapry. HanpukiHui nucta MICTUMBCA Nepenik [ofaTtKiB, MIANUC | neyaTka afgBokarta. TakMM YMHOM, 3MICT | PEeKBI3UTW CYMpOBIAHOrO /MCTa
NiANPMEMCTBA-3asiBHMKA BiANOBIAanM TUNOBIA QOPMI KNOMNOTaHHSA MPO MOHOBAEHHA CTPOKY. EAMHUM BIACYTHIM eneMeHTOM 6yna Ha3Ba [OKYMeHTa, fka 6
BKa3yBana, Lo Le byna npolecyanbHa 3asBa. Xoua Lie, MOXANBO, € HegonikoM, ECIJT BBaxas, WO y Yiif cripasi e Hegoslik He 6yB BUPILLAIbHUM | JOCTATHIM 4715
TOro, o6 He MPUIHATU [O yBarn YBECh [OKYMEHT. SIK BXe 6YN0 3a3HayeHo, YMOBU MPUIAHATHOCTI KacauiAHOI CKaprn MOXYTb 6yTW XXOPCTKILIMMM, HX Ans
anensyiHol cKapru, NpoTe y Wik cnpasi BUMOMY LWOoA0 OPMM KNOMOTaHHS NP0 NMOHOB/IEHHS CTPOKY He 6ynu NPSMO 3aKpinneHi y HalioHanbHOMY 3aKOHOAABCTBI, a
BW3HAYaNMCb Ha PiBHI HaLiOHANbHOI CYAOBOI NMPaKTUKK, WO He 3abesnedyBano AOCTATHIX rapaHTii Big cBasinns. €CI1J1 BBaxas, L0, BCTAHOBOKYM, L0
NiANPUEMCTBO-3aABHMNK He MOAAN0 KIOMOTAHHA MPO MOHOBJ/IEHHA CTPOKY, Ta BIAMOBAAOYM Y PO3MNAAl MO0 KacauiiHOI CKapru, HauioHalbHUiA Cyf BUSIBUB
HaAMIPHWIA (popManiam.

3a Taknx obcTasuH ECIJ1 AiMWOB BUCHOBKY, L0 NPaBO MigNPUEMCTBA-3asBHUKA Ha PO3rnsg oro crpaBu CyAOM KacauiiiHoOl iHCTaHUil 6yn0 HenponopuiiHO
0BMEeXeHe i, 9K HaCNif0K, KOHCTaTyBaB MOPYLIEHHS NYHKTY 1 cTaTTi 6 KOHBEHLT Y Ui cnpasi.
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LocTyn go npaBocyaasa — cyaosa npaktuka ECIJ1.
PiweHHs €CI1/1y cnpasi «Project-Trade D.0.0. v. Croatia» Big 19 imctonaga 2020 poky, 3asBa N° 1920/14

CyA 3a3HauyB, WO Nif Yac po3rnamy LMBINIbHOTO NO30BY KOMMaHII-3adBHMKA FOCMNOAAPCHKI Cyay apryMeHTyBany, Lo BOHW N036aB/eHi MOXANBOCTI NPOBeJEHHS
BIACHOr0O BMBYEHHS MUTAHHS TOro, Yn noTpebyBas MpAT «baHk XopBaTil» caHalil Ta Y 6yan AOTPUMAHI iHLI 3aKOHO4aBYI BUMOTM LLOAO iHILiFOBAHHS LibOr0
npovecy nicns pilieHHs Ypaay Bia 23 BepecHs 1999 poky (AnB. NYHKT 16 LbOro pillieHHs). AK HAaCNiAoK, Li Cyan He PO3TNSHYAN apryMeHTIB 3afBHUKA NPo Te, Lo
MpAT «baHk XopBaTil» MaB XOpoLly penyTawilo Ta WO LMX 3aKOHOAABYMX BUMOT He 6yN0 A0TPMMaHO (AMB. NyHKTK 14 Ta 16 UbOro pilleHHs). TakuM YiHOM,
pesynbTaT pPo3rnaay cnpasu 6yB BU3HAYEHMIA NNLLE HA NiACTaBi BUCHOBKY Ypsily XOpBaTil, 06IpyHTOBAHOr0 NponosuLieto HawioHanbHoro 6aHky Xopearii (anB.
NyHKTK 7-8 pileHHst) npo Te, wo MpAT «baHk XopBaTii» noTpebyBaB caHalljl.

OfHak yMOBMW, HaBefieHi B NYHKTI 1 cTatTi 6 KoHBeHUii, bynn 6 AOTPpUMaHI B L cnpaBi, Skbu pilleHHs Ypaoy npo caHauito Ta pecTpykTypusauito MpAT «baHk
XopBarii» i, 30kpemMa, pillleHHs Npo noTpeby B caHalil 6aHKy, ike rocnofapcbki Cyau BU3HaIW 060B'A3KOBWUM, Niansranu nepernsagy Cy[om, WO MaB MOBHY
OPUCANKLIIO, TO6TO Cy10M, IKWiA 61 pO3rNsHYB BiANOBIAHI A0KA3W Ta 3aCTOCYBAHHA BiINOBIHOI0 3aKOHY, YPaxoBYo4YM GaKTUYHi 06CTAaBMHM LiiEi CNpaBu.

Lle Bin6yBaeTbCA HE3aneXHO Bif TOro, WO pilleHHa Ypsay 3rigHO 3 HalioHalbHUM 3aKOHOAABCTBOM 6Y/10 NiA3aKOHHUM HOPMAaTMBHO-NPABOBKUM akTOM Y
GopmanbHoMy po3yMiHHi. CTatTs 6 KOHBeHLil He rapaHTye npaBa Ha [JOCTYN A0 Cydy 3 NMOBHOBAXXEHHSIMA BM3HaBaTW HEfiiCHUM 4YM CKAcOBYBAaTM 3aKOH,
NPUAHATUIA 3aKOHOAABYMM OpraHoM. OfHaK KoM Mig3aKoHHMIA akT (yKas, PILUEHHS M iHLLMIA aKT), XOY i He agpecoBaHmii OQiLiiHO 6yAb-AKivi (i3NYHIi Ym OPUANYHI
0C00i, 110 CYTi CTOCYETLCA «LMBISTbHUX MPaB» BUKIIKOYHO TaKoi 0C06M abo rpynu ocib, 1o nepebyBatoTb y MOJI6HIN CUTyaLlil Y TO Yepes NeBHI BNaCTUBOCTI, XapaKTepHi
JU1S1 HUX, YU Yepes3 (haKTnyHy CcuTyallito, Ka BifipisHSIe IX Bifj YCiX IHILMX 0Ci6, MyHKT 1 cTaTTi 6 KOHBEHU MoXe BuMararty, o6 CyTb BifrnoBigHOro 3axofy Morsna 6yt
OCKap)XeHa o «cygy». Lle Tum nadye cnpaBefMBO B TUX BUMAAKaX (AK i B LA cnpaBi), KOAW Take PilleHHS He € 3aKOHOJAaBCTBOM Y MaTepiaNbHOMY 3HAYeHH
(HopMaTMBHOMPABOBMM akTOM 3arafbHOr0 3aCTOCYBaHHS, AKMIA CTOCYETbCS 06'EKTUBHO BW3HAYEHWX CUTYaLlii), @ € PIlEHHAM, Ae NMOAOXEHHS BiAMNOBIAHOMO
3aKOHO/[aBCTBA 3aCTOCOBAHI BUK/HOYHO A0 L€l CrpaBu.

Takum ymHom, ECIIJT AiMWwoB BUCHOBKY, WO PIilUEHHA Ypsiay Mpo caHauito Ta pecTpykTypusauito MpAT «baHk XopBaTil» HiKOAW He nignarano cyaoBoMYy
nepernaay B Mexax 006CAry rapaHTii, nepeadayeHnx nyHKToM 1 cTaTTi 6 KOHBEHLT. 30Kpema, XXO€eH Cy0BWA OpraH HiKOM He NepeBipsiB A0KasiB, akuMK Ypsij
XopBaTil 06rpyHTOBYBAB CBIll BUCHOBOK MPO Te, o [NpAT «baHk XopBaTil» noTpebyBaB CaHallil abo Yn 6yan AOTPUMaHI iHWI 3aKOHOAaBYI BUMOIM, TOOTO Yu
NpaBWIbHO 3aCTOCOBAHO BIAMOBIAHWA 3aKOH 3 ypaxyBaHHAM (QakKTUYHMX 06CTaBMH CMpaBW. 3 OrNAfy Ha BUKMNA[EHe BULLE Ta BPaxOBYKUM MPeLeaeHTHY
NPakTUKy i3 Uboro nutaHHs ECIJ1 BBaXaB, L0 HE3aTHICTb eEKTUBHO OCKAPXMTW PilleHHS Ypsiay B HaLioHanbHMX cyaax 6y/10 MopyLweHHsM npaea KoMnaHil-
3aABHMKA Ha 4OCTYM 40 CyAy.

Benuka Manata BepxosHoro Cyay 36



LocTyn go npaBocyaasa — cyaosa npaktuka ECIJ1.

PiwenHs €CI1J1 y cnpasi «3akapnatcbka 06/1acHa Crifika CrioXWBYMX TOBAPUCTB Ta iHLLI npoTu Ykpaiku» Big 15 BepecHsi 2022 poky,
3adBaN? 65/719/10 1a 2 iHLLI 3asBK

3a KOHKPEeTHWX 06CTaBWH Liel cnpasu, Ha aymky €CIJ1, BiACYTHI TBEPIXKEHHS, IO BHECEHHS 3MiH 0 CUCTEMMW KacaliMHOro OCKapXEHHS, siKi CTann pesynbTaTom
yXBaneHHs pieHHs KoHcTuTyuintum Cynom YkpaiHu Bifg 11 6epesHa 2010 poky, He Manu 3aKOHHOI MeTW abo BBaAXasnucs 3 HWOI NPUYNHU NPOBIEMHIUMM, & FONI0BHE
NUTaHHSA, 9Ke HeobXiaHO 6yno PO3rAAHYTY, NOAsSrano B TOMY, 4u 6yna BigmoBa BI'CY HanpaBMTV MOBTOPHY KacaljiiiHy CKapry nepLiol opraHisalii-3asBHULI 40
BepxoBHoro Cyay YKpalHu nepefi6aqyBaHoto i, TaKMM YNHOM, CYMICHOK 3 BUMOraMu NyHKTY 1 cTaTTi 6 KOHBEHLII.

€CI1J1 He cTaBMB NiA CYMHIB 3aranbHOBU3HAHWIA NPUHLMM HErakHOro BNAKBY NPOLECcyanbHUX 3MiH Ha NPOBaKEHHS, AKi PO3risAatoThes.

JloCTynHICTb, YITKICTb | NepebayyBaHiCTb MONOXEHb 3aKOHOAABCTBA Ta NPaKTUKK, 30KpeMa npasun LWoAo GopMu, CTPOKIB NMOAAHHS | CTPOKIB AaBHOCTI, 3a6€3MeYyoTh
e(eKTMBHICTb NpaBa Ha AOCTYN A0 CyAy. Xo4a pO3BUTOK MPaKTUKK CaM COBOK He CynepeyunTb HanexHOMy BiANpaBieHHIO NPaBoCcyaas, Y NonepeaHix cnpasax, Komm
3MIHM Y HaLiOHaNbHIN NPaKTULi BNAVHYIN Ha He3aKiHYeHi UMBINbHI npoBamxeHHs, ECIJT He BCTAHOB/OBAB MOPYLLUEHHS, SKLLO BiH NEPeKOHYBaBCH, L0 CTOPOHAM 6Y10
BiZIOMO NPO BHECEHI 3MiHW A0 3aKOHOAABCTBA abo Lie NpuUHaiMHI po3yMHO Nepeabadanocs, i 6yna BiACYTHA HEBM3HAYEHICTb LWIOAO IXHbOI OPUANYHOI CUTYaLT (AKB.
3aranbHi NPUHLUMNKM Ta NOCUNAHHA HA NPAKTUKY B PilleHHi y cnpagi «MeTko lNeTkoB npoTu bonrapii» (Petko Petkov v. Bulgaria), 3aaBa N2 2834/06, nyHkT 32, Big 19
ntotoro 2013 poky).

Y wuinn cnpagi €CIJT 3ayBaxuB, 0 NOBTOPHA KacaliiHa ckapra nepLiol OpraHidaui-3asBHuL 6yna NOBEpHYTa Yepe3 M'ATb MICALIB Micna 1T nofaHHs. 3a e vac
KOAHMX [i BXWTO He 6yNo, X04a npoLecyanbHe 3aKOHOAABCTBO BCTAHOBIIKOBANO0 AECATUAEHHWA CTPOK 3 MOMEHTY MOAAHHSA KacauilHOl CKapri Ans HanpaBieHHs
BI'CY 3BepHeHHst CTOPOHM MPOBA[XEHHA pa3oM 3 MaTepianamu crnpasu [0 BepxosHoro Cyay YkpaiHu (aue. ctatTio 111-16 TocnoaapcbKoro npoLecyanbHoro
koaekcy YKpaim).

Y 3B'SI3KY 3 LiUM,. HE po6JISAYM MPUMYLLEHb CTOCOBHO MOXJ/IMBOIO Pe3yibTaTy posriisify NoBTOPHOI KacaLiiHOI' CKapr nepLUol opraHisalii-3asiBHUL, SK6U i 6y/10 Hanpas/ieHo
A0 BepxosHoro Cyay Ykpaitu npoTaroM BCTaHOBJIEHOMO MpoLecyanbHUM 3aKOH0JaBCTBOM CTpoky, ECII/T norognBcs 3 apryMeHTOM OpraHi3alii-3asBHULI Mpo iCHYBaHHSA
PO3YMHMX OYiKYBaHb, L0 Ii' KacayiiiHa ckapra Mana 6 LwaHcu 6yTv PO3ITISHYTO

Y KoHTekcTi 3a3HaveHoro €CIJ1 BBaxas, L0 BHACNIAOK HEBUMPABAAHOI 3aTPUMKM Y po3rnsiai NOBTOPHOI KacaLliiHOI CKapru nepLuol opraHidadii-3asBHuL, NogaHol Ao
yXBaneHHs pileHHs KoHCTUTYUiAH1M Cyaom YKpaiti, 0OMeXeHHS NpaBa opraHisallii-3asiBHUL Ha JOCTYN 4o CyAay He 6Yy/10 nepeabdadyyBaHUM.
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LocTyn go npaBocyaasa — cyaosa npaktuka ECIJ1.

YxBana oo npuiHsaTHocTi 3aseu N2 13501/21, nogaHoi TOB «QiHaHcoBa koMnaHisi «[IpoMiHBECT» MpoTu YKpaiku, Big 7 mcTonaja
2024 poky

KomnaHif-3aaBHMK CKap)unacs 3a nyHKToM 1 cTatTi 6 KOHBEHUiT Ha Te, WO BiAMOBa CyAy NepLlol iHCTaHUil BifLWIKOAYBATW CyMY HIBUTO HAAMIPHO CMIayYeHoro
CYA0BOr0 360py FPYHTYBanacsa Ha HeMoCNiAOBHMX PILLEHHAX CY/iB | NpM3Beia A0 NOPYLWeEHHS Il npaBa Ha AOCTyN A0 Cyay.

B KOHTeKCTI ckapr koMnaHil-3asBHika ECI1JT NoBTOPMB, WO BiAMOBa ex post facto y BifWKOAyBaHHI BUTPAT, MOHECEHMX 3aSBHUKOM Y CY0BOMY NPOBAXKEHHI, MOXE
CTaHOBUTM OBMEXEHHS NpaBa 3asBHUKA Ha [OCTYN A0 cydy (Hanpuknag, pilenHs y cnpasi Cernius and Rinkevicius v. Lithuania, NeN2 73579/17 ta 14620/18, §§ 68-
74, Big 18 ntoToro 2020 poky). HaBiTb AKLLO NPUMYCTMTH, LLO BiAMOBA BifLLKOAYBATW CyMy HIBUTO HAJMIPHO CrIaYeHMX Cy0BMX 360PiB KOMMNaHii-3asBHUKY Y Ll cnpaBi
CTaHOBWMNa 06MEXEHHS Ti NpaBa Ha AocTyn Ao cyay, ECIJ1 BBaXas, L0 BOHA He 6YN1a aHi HE3aKOHHOH), aHi HENPOMOPLIiHOK.

HesBaxatoun Ha Te, WO MO3WLis HauioHanbHUX CyAiB B KiHLEBOMY MiACYMKY POS3iiLLNaca B MUTaHHI KBanidikalil BUMOT KOMMaHil-3asBHMKa, WO BMMHYIO Ha
PO3PaxyHOK HaNeXHOro Ao cnaati cyaoBoro 36opy, ECI/1 He 3HaLLOB [OKa3iB TOro, LU0 PillieHHs Cy/iB MePLLOI iHCTaHUIT rPYHTYBaIMCS Ha HerepestadyBaHOMY 3 TOYKM
30py KOMIIaHil-3asiBHUKa T/IYMaYeHHi BignoBigHMX NPoLecyanbH1X HOPM abo Ha CyTTEBUX YU TpMBAANX PO3BIKHOCTSX y BiAMNOBIGHIN CyA0BIV NpaKTuL.

Y 3B'3Ky 3 uumM ECTJT we pas noBTOpwB, WO NYHKT 1 cTaTTi 6 KOHBEHLUIT He 3abe3neyye MOCTiHOI rapaHTil Y3ro[)KeHOCTi CyA0BOI MPAKTUKK i L0 BUPILLEHHSA CrOPIB
LLIOAO0 TNYMayeHHs HaLioHabHOro 3aKOHOAaBCTBa He BXOAUTb 10 WOro KOMMEeTeHLUl.

ECIMJ1 Takox 3a3HaumB, L0 BCTAHOB/IEHHA BiAMNOBIAHOrO CYA0BOr0 360py IBHO NepeciayBano 3akoHHY METY 3abe3neyeHHs eheKTUBHOIO 3AiiCHEHHSI NpaBocyaas Ta
3anobiraHHs Heobr'PYHTOBaHWUM M030BaM. X0Ya posMip CyA0BOro 36opy 6yB BiJHOCHO BESMKUM, BiH He 6yB HEMPOMOPLiHAM LYOZO CYyMMU, SIKY KOMINaHIs-3asiBHUK BAMarana
CTArHYTH B Cy[40OBOMY MopsgKy. KomnaHif-3asaBHUK He CTBepKyBasna Hi B HalLliOHaNbHOMY MPOBAXEHHI, Hi y CBOI 3asBi 4o €CIJ1, Wwo Ha Hel 6yn0 MoKnafeHo
HENpOMNOPLINHWA TArap 3 Orns/4y Ha CyMy Cya0oBOro 360py Ta Il (hiHaHCOBE CTaHOBWLLE.

€CIMJ1 3a3HauMB, L0 KOMIaHIs-3asBHUK Mania JOCTATHIl JOCTYN Ha BCiX CTagisX NpoBaXKeHHS [O Cy4iB TPbOX IHCTaHLI Ta MOX/IMBICTb 3asIB/ISITU CBOI BUMOTH, SIKi 6Yn
BUPILLIEHI 110 CyTi B 060B'I3KOBOMY [0 BMKOHAHHS Cy[OBOMY pilleHHi. Marepianu crpaBu He MICTUIM XOLHUX O3HaK TOro, O KOMMAHIS-3a5BHUK 3a3Hana 6yAb-sKux
HEenpaBoMIPHUX OOMEXEHb y 3AIMCHEHHI CBOIX NMPOLECyanbHUX npaB y 3BA3KY 3 TUM, L0 PO3MID Cy40BOro 360Dy, KU CTOPOHM-BIZMNOBIAaYI MOBUHHI 6Yu CnAaTTh 3a
KacaliiiHi ckapru, 6a3yBaBCsl Ha MEHLL OOTSXXNBUX CTABKaX, L0 3aCTOCOBYBA/UCS [0 030BiB HEMaHOBOIO XapakTepy.

BpaxoBytoun 3asHayeHe, ECIJ1 AiLIOB BUCHOBKY, L0 CKAPri KOMMaHIl 3asiBHUKA He MICTWUIM 03HaK MOPYLIEHHS Ti MpaBa Ha JOCTYN A0 CyAy abo 6yab-KuX IHLWUX
Npa., rapaHToBaHMX NYHKTOM 1 cTaTTi 6 KOHBEHLUI.
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HeauckpuMiHaLig Ta piBHICTb Nepej 3aKOHOM

* HOPMATUBHI aKTV CTPUMYIOTb ANCKPUMIHALLIKO OKPEMMX OCI6 abo rpym
* 3aKOHOM 3ab0POHEHO 6y b-AKe HeBUMPABAaHe HEOHAKOBE CTaBIEHHS

* BCi 0COOM MatOTb 'apaHTOBaHMI OAHAKOBWIA | AIEBUIA 3aXUCT BifJ AUCKPUMIHALLT 33 BYb-AKOH
03HaKOH0

* KOXHa NtognHa nignopsaKkoByeTbCS TUM CamMM HOPMATUBHUM akTaM i 0fiHa 0coba abo rpyna
0CI6 HE MOXYTb MaTK 0COBNMBUX HOPULNYHUX NPUBINEIB
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HeauckpuMiHaLif Ta piBHICTb nepef 3akoHOM— cyaoBa npaktuka €CIJ1.
PiwenHs €ECI1/1y cnpasi «The Canea Catholic Church v. Greece» Big 16 rpyaHsa 1997 poky, 3asiBa N° 25528/94

€CI1JT Haronocms, o CT. 6 KOHBEHLI rapaHTye «MpaBo Ha Cyf», CYTTEBO CKIa0BOK SKOr0 € JOCTYN A0 npaBocyand. O6MexeHHs Liboro npasa MoXyTb
BCTAHOBJIKOBATUCS [1EPXABOD, ale BOHW HE MOBWHHI 3BY)YBATK MOr0 HACTINbKK, W06 N036aBNSTU CEHCY CaMy CYTHICTb NpaBa. Y AaHii cnpasi BigMOBa Y
BW3HAHHI NMPaBOCY6 eKTHOCTI (hakTUYHO YHEMOXMBMAA NS KaTOMULbKOI LepKBM Byab-ike Cy[0Be BUPILIEHHS CMOPIB LWOAO BAacHOCTI, wWo Cya B13HaB
HENPOMOPLIMHAM | TaK1M, LLIO NMOPYLLYE CT. 6 KOHBEHLII.

LLlogo npuHUMNY PIBHOCTI Ta HeauckpuMiHauil (cT. 14 y noeaHaHHi 3i CT. 6), Cya NiAKPecnuB: LiepKBa-3asiBHUK by/ia NOCTaB/IEHa y MEHLL CrPUATINBE
CTAHOBMLUE BUK/HOYHO YEPE3 CBOK KOHQECIHHY NMPUHANEXHICTb. IHLWI peniriiHi rpoMaaw, Taki fK MpaBOCflaBHa LEPKBa UM €BpeiiCbKa rpomaja,
KOPWCTYBaMCa 6e3yMOBHUM NMPaBOM JOCTYNY A0 CyAy AN1F 3aXMCTY BNACHOCTI. XXOAHOro «06'eKTUBHOMO i PO3YMHOI0 0OrPYHTYBAHHSA» A5 TaKOl PisHNLI
y NiAX0AI fepxxasa He Hagana. OTxe, Mana Micle AMCKPUMIHaLiA Ha nigcTaBsi peniril.

TakuMm uynHom, Cya OAHOCTAHO BM3HAB NOPYyLUEHHS CT. 6 Ta cT. 14 KoHBeHLl. BiH Haronocws, WO AepXXaBa He MOXE BUOIPKOBO M036aBNSTU PENiriitHi
MEHLLIMHM JOCTYNY A0 NPaBOCYAANA NULLE Yepes iXHild cTaTyc abo KaHOHIYHI 0co6amnBOCTi. PilieHHs KacauiiiHoro cyay 'peuil nocTaBmio KaTonnuUbKy rpomaay
B CTaHOBMLLE HOPUANYHOI HEBU3HAYEHOCTI M HEPIBHOCTI MOPIBHAHO 3 IHWMMM PenirinHUMK OpraHisaliamu, Lo € HECYMICHIM i3 NpuHLMnaMu KoHBEHLI.

Benuka Manata BepxosHoro Cyay 40



OAKYIO 3A YBAT'Y!



